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INTOXICATION 


By Fred. S. Knight 


That despite the present day trend against prohibition, intoxication 
is still recognized as constituting a hazard for which insurance companies 
may refuse to assume liability is indicated by the recent opinion of the 
Supreme Court of North Carolina in Ritchie v. Travelers’ Protective 
Association of America, 166 South Eastern 893; 80 Insurance Law 
Journal 646, in which it was held that under a provision of the Asso- 
ciation’s constitution excluding from coverage injuries “while” intoxi- 
cated, the insurer need not in order to be released from liability show 
that there was a causal connection between the injuries and the insured’s 
intoxicated condition. 

M. F. Ritchie brought suit against the Travelers’ Protective Asso- 
ciation of America to recover on an accident policy. In his complaint 
the assured alleged that while the policy was in full force he received 
personal injury while driving an automobile, for which he was entitled 
to compensation. Section 1, of Article 12 of the constitution of the 
association contained a provision that the association should not be liable 
toa member or his beneficiary for any disability benefits, special loss 
benefits or death benefits when the disability, special loss or death of 
the member occurred under any of the following conditions or circum- 
stances: “(1) when or while a member is in any degree under the 
influence of intoxicating liquor or liquors or of any narcotic or narcotics ; 
2) when caused wholly or in part by reason of or in consequence of 
the use of intoxicating liquor or liquors or of the use of any narcotic or 
narcotics.” On the trial, the court instructed the jury that if the 
defendant had satisfied them by the greater weight of the evidence 
that the plaintiff was driving the car while intoxicated or while under 
the influence of intoxicating liquors, or that he was driving recklessly, 
contrary to law, and that this was the cause of the impact, then it 
would be their duty to answer the issue in the affirmative. Verdict and 
judgment were for the plaintiff and the defendant insurer appealed. 

_ In reversing the judgment of the trial court, the Supreme Court 
ot North .Carolina held that the instruction of the trial court was 
etroneous as in effect holding the company liable even though the assured 





was hurt while under the influence of intoxicating liquor, unless the 
injury was the result of the condition. This construction of the contract 
had the effect of expunging the express proviso against liability for an 
injury received by the insured while under the influence of an intoxicant 
or narcotic. 

Whether the prohibition amendment is repealed or not, the hazard 
will remain, and the companies may properly refuse to assume liability 
for injuries sustained “while” the insured is in an intoxicated condition, 


BROKER’S COMMISSIONS 


Though often discussed, there has been but little litigation on the 
question as to when insurance brokers’ commissions have been earned, 
and therefore the recent decision of the Municipal Court of the City 
of New York, Borough of Manhattan, Third District, in Independence 
Sharing Corporation v. Fidelity & Deposit Company of Maryland, 260 
New York Supplement 622; 80 Insurance Law Journal 715, is of 
interest. 

The full premium on a bond issued by the defendant covering 
plaintiff’s assignor being paid, the brokers, who solicited the bond were 
paid 15 per cent commission. Prior to its expiration, the bond was 
cancelled and the insurer refunded to plaintiff’s assignor the unearned 
portion of the premium but deducted the commission of 15 percent 
which had been paid the broker. Suit’ was brought against the insurance 
company to recover the 15 per cent of the return premium which had 
been deducted. The broker was brought in as a defendant by the 
insurer under the claim that if the insurer was liable then the broker 
would in turn be liable to it for the amount which the insurer might be 
compelled to pay the plaintiff. 

In granting judgment for the plaintiff against the insurer and in 
favor of the insurer against the broker, the Municipal Court held that 
the insured was entitled to the return of the gross pro rata unearned 
premiums and that the act of the insurer refunding the net return 
premium was in fact, compelling the assured to pay the commission. 
Tt was also held that the broker might retain only the commission up to 
the time of cancellation and must return the balance of the commission 
to the insurer. 


We are advised that no appeal of this case is to be taken. 
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LIFE 


SMITH BROS. PROPERTIES CO. v. AZTNA LIFE INS. CO. 
A. B. FRANK CO. v. SAME. Nos. 6697, 6698. 


Circuit Court of Appeals, Fifth Circuit. Dec. 9, 1932. 
Rehearing Denied Jan. 10, 1933. 
2 Federal Reporter (2d) 43. 


1. INSURANCE. 


Insurer by requiring application to state plan of insurance as described in 
rate book held not to commit itself to issuance of policy containing any particu- 
lar suicide and incontestable clauses. 


That application, among other things, requested applicant to state 
plan of insurance to be described as in company’s rate book, and whether 
it should be participating or nonparticipating, did not commit company 
to issuance of policy containing one-year clauses on subject of suicide 
and incontestability instead of the two-year clauses adopted after issu- 
ance of rate book, because such requirement referred only to kind of 
insurance policy applicant desired, such as ordinary life, 20 annual pre- 
miums, endowment, term insurance, etc., as described in the rate book, 
and whether the insurance applied for should be participating or nonpar- 
ticipating, and such plan or kind of insurance would be the same whether 
policy provided for one-year or two-year suicide clause. 

(For other cases, see Insurance, Dec. Dig. § 130[7].) 


INSURANCE. 

In absence of fraud or mutual mistake, refusal to reform policies to make 
them contain one-year suicide and incontestable clauses instead of two-year 
clauses held not error. 

(For other cases, see Insurance, Dec. Dig. § 143[1].) 

Appeals from the District Court of the United States for the Western Dis- 
trict of Texas; Robert J. McMillan, Judge. 

Separate suits by the Attna Life Insurance Company against the Smith 
Brothers Properties Company and against the A. B. Frank Company, in cach of 
which defendant filed a cross-bill. From the decrees, defendants appeal. 

Affirmed. 

In case No. 6697: 

J. D. Dodson and W. F. Ezell, both of San Antonio, Tex., for appellant. 

R. J. Boyle and J. D. Wheeler, both of San Antonio, Tex., for appellee. 

In case No. 6698: 

J. D. Dodson and W. F. Ezell, both of San Antonio, Tex., for appellant. 

S. J. Brooks, of San Antonio, Tex., for appellee. 

Before Bryan, Sibley, and Hutcheson, Circuit Judges. 

Bryan, Circuit Judge. 

These appeals, based iis they are upon similar questions of fact and of law, 
may he disposed of in one opinion. 

The AXtna Life Insurance Company issued two policies insuring the life 
of John Henry Smith; one dated June 28, 1929, for $130,500, naming Smith 
Brothers Properties Company as beneficiary, and the other dated June 12, 1929, 
for $19,500, naming the A. B. Frank Company as beneficiary. Each policy con- 

taned a two-year incontestable clause, and provided that if the insured should 
commit suicide within two years from the date thereof the company would be 
liable only for an amount equal to the premiums that had been paid. The ap- 
flications for the policies were dated May 24, 1929; and, among other things, 
the applicant was asked to state: “Plan (Describe as in Rate Book and state 
whether Participating or Non-Participating),” and replied that the larger policy 
should he, ‘“Non- Participating Life,” and the smaller one, “Non-Participating 
Modified Life Term 5 yrs.” For some time prior to June 1, 1929, the policies 
issted by the company contained a one-year incontestable clause, and a one-year 
wicide clause. Smith committed suicide more than one year but less than two 
years after each policy was issued. Within a few days less than two years from 
ie date of the policy first issued, the insurance company filed separate bills to 
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cancel both policies, and tendered into court the premiums it had received. [ft 
did not wait for the incontestable period to expire for fear that its defense of 
suicide would be cut off because it had failed within that period to contest the 
policies. But whether its fears were well founded [Mack v. Conn. Insurance 
Co. (C. C. A.) 12 F.(2d) 416], or whether causes of equity jurisdiction were 
asserted, are matters which become immaterial, since the beneficiary in each case 
filed a cross-bill to reform the policy by substituting incontestable and suicide 
clauses of one year instead of two years, and upon such reformation being made 
to recover judgment for the face of the policy. Upon final hearings orders were 
entered denying the relief prayed in the cross-bills, but judgment went against 
the insurance company in each case for the amounts it had received as premiums, 
The beneficiaries appeal, and contend that, as Smith’s applications called for a 
plan of insurance which was described in the rate book, and as there appeared 
in the rate book which was in use prior to June, 1929, a form of policy which 
contained a one-year suicide clause, the insurance company became bound to 
include such a clause in the policies issued on Smith’s life pursuant to his ap- 
plications, and its failure to do so amounted to a fraud upon their rights. 

Smith, the insured, was a director of the Frank Company and president of 
the Smith Brothers Company, two concerns which were engaged in business in 
San Antonio, Tex. Before the policies in suit were issued, Houston, the general 
manager of the Frank Company, who had under consideration the advisability 
of taking out insurance on the lives of the directors and officers of that com- 
pany, entered into negotiations for such insurance with the AXtna’s general agent 
at San Antonio, Elmer Abbey, and his soliciting agents, Burnett and Martin, 
Smith preferred to deal with Martin, whom he had known for many years, and 
through whom in 1923 he had obtained a policy which contained a one-year sui- 
cide clause, though nothing was said about that clause when Martin took his 
applications in May, 1929, for the policies in suit. In April, 1929, the insurance 
company sent a circular to its general agents, stating that beginning June 1, 1929, 
its policies would provide a two-year instead of a one-year suicide clause. Abbey 
received one of these circulars, but Martin testified that the information therein 
was not communicated to him, and that he did not know of any contemplated 
change in the form of policies that were being or would be issued; that he had 
discussed with Smith the general form of the policies issued by the A®tna, and 
had submitted specimens of forms thereof to Smith when the latter had taken 
out insurance on previous occasions. 

[1-3] Parol proof of'mutual mistake in a written contract, where mistake is 
denied, is required to be “of the clearest and most satisfactory character.” Snell 
v. Atlantic F. & M. Insurance Co., 98 U. S. 85, 90, 25 L. Ed. 52. The whole case 
for appellants is built up on the language above quoted from the applications as 
to the “plan” upon which the policies were to be issued. That language in our 
opinion refers only to the kind of insurance policy the applicant desired, such as 
ordinary life, 20 annual premiums, endowment, term insurance, etc., as described 
m the rate book, and whether the kind of insurance applied for should be par- 
ticipating or nonparticipating. The plan or kind of insurance would be the same 
whether the policy provided for a one-year or a two-year suicide clause. The 
suicide clause had nothing to do with the kind of insurance, or whether it should 
be participating or nonparticipating. The only object in referring to the rate 
book was to identify the kind of policy desired by the applicant. It follows that 
the insurance company by requiring the plan or kind of insurance to be stated 
as it was described in the rate book was not committing itself to the issuance ot 
a policy which should contain any particular clause on the subject of suicide. 
There was no semblance of fraud perpetrated by the insurance company in stipu- 
lating for a two-year instead of a one-year suicide clause. That clause had 
never been the subject of discussion between the soliciting agent, on the one 
hand, and the insured or either beneficiary on the other. And so it cannot be 
said that Smith or either appellant relied upon it in the slightest degree; but even 
if it could be so asserted, it is made clear by the circular that the insurance com- 
pany intended that all its policies issued, as these policies were, after the first of 
June, 1929, should contain two-year suicide clauses. It therefore appears that, 
since both parties to the contract were not mistaken, there could not have been 
a mutual mistake; and so reformation on that ground was properly refused. 
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There being neither fraud nor mutual mistake, our conclusion is that there 
was no error in refusing to reform the policies. , 
The decrees appealed from are, and each of them is, affirmed. 


GREENBAUM v. COLUMBIAN NAT. LIFE INS. CO. OF BOSTON, 
MASS. No. 84. 


Circuit Court of Appeals, Second Circuit. Dec. 12, 1932. 
62 Federal Reporter (2d) 56. 
1, INSURANCE. 

Agreement postponing insurance until insured’s payment of first premium while 
in sound health is valid. 

(For other cases, see Insurance, Dec. Dig. § 137[2].) 

3. INSURANCE. 

Verdict should have been directed for insurer under evidence that insured 
was not in sound health when policies were delivered. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

4, INSURANCE. 

Ambiguous incontestability clause should be construed most strongly against 
insurer who composed it. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

5. INSURANCE. 

Clause providing for incontestability beginning “after one year during life- 
time of insured from date of issue” held inapplicable where insured died within 
year after issuance of policies. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

6. INSURANCE. 

Plaintiff suing on policies had burden on issue of sound health, where 
policies contained agreement that insurance would not take effect until payment 
of first premium while insured was in sound health. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

Appeal from the District Court of the United States for the Southern 
District of New York. 

Action by Rosa Greenbaum, as administratrix of the estate of Arthur G. 
Greenbaum, deceased, against the Columbian National Life Insurance Company 
of Boston, Massachusetts. Judgment for plaintiff, and defendant appeals. 

Reversed. 

Platt, Taylor & Walker, of New York City (Eli J. Blair, of New York 
City, of counsel), for appellant. ; 

Reuben Myron Cohen,: of New York City (Harry A. Gordon and Emanuel 
Sobel, both of New York City, counsel), for appellee. 

Before L. Hand, Swan, and Chase, Circuit Judges. 

Cuase, Circuit Judge. 

On November 10, 1928, Arthur G. Greenbaum, a resident of New York, ap- 
plied to the defendant, a Massachusetts corporation, for a policy of insurance 
upon his life. The application was in writing. The amount of insurance applied 
for was $50,000. The policy was issued November 16, 1928. On November 27, 
1928, he made another application, which was in all respects now material the 
same as the first, for insurance to the additional amount of $2,000. This policy 
was issued November 28, 1928. He was examined by a physician acting for the 
defendant before the first policy was issued but the nature and extent of that 
examination does not appear. No other medical examination was made before 
the second policy was issued. He paid a first and a second quarterly premium 
on each policy, before his death occurred at St. Lukes Hospital on February 26, 
1929, from cancer of the testicle which caused a brain hemorrhage. The de- 
fendant, upon the ground that Greenbaum was not in sound health at the time 
either policy was delivered, declined to pay the insurance and attempted to re- 
scind both policies upon a tender of the premiums paid. Thereupon, the plaintiff, 
as administratrix of the estate of the deceased which was the beneficiary under 
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each policy, brought suit in the state court in New York to enforce payment. The 
suit was removed to the District Court on the ground of diversity. 

Both applications for insurance were made upon the express agreement: (1) 
“That the insurance hereby applied for shall not. take effect until the issuance 
and delivery of the policy and the payment of the first premium thereon while 
the Proposed Insured is in sound health.” In both, the deceased stated that he 
had no disease or disorder. In both, he stated that he had never “suffered from 
taken treatment for, or consulted a physician for cancer.” The following provi- 
sion was made a part of each policy: “All statements made by the insured in the 
application shall, in the absence of fraud, be deemed representations and not 
warranties, and no statement shall avoid the policy or be used in defense to a 
claim under it unless contained in the written application and a copy of the same 
attached thereto.” Each also provided that: “This policy shall be incontestable 
after one year during the lifetime of the Insured from date of issue except for 
non-payment of premium, subject, however, in case of misstatement of age to an 
adjustment of the insurance proportionate to the premium at the true age.” 

At the request of the defendant, the plaintiff’s husband, who was acting for 
her generally in dealing with the defendant in attempting to collect the proceeds 
of these policies, sent to it, as a part of the proof of death, a certified copy of 
the official death certificate on file in the bureau of records, department of health, 
in the city of New York. This was introduced in evidence by the defendant and 
contained the statement that the duration of the last illness of Greenbaum was 
six months. The defendant also introduced expert testimony to the effect that he 
was afflicted with the cancer when the policies were delivered. The evidence 
tending to show that the deceased was suffering from cancer at the time the 
policy was delivered was not rebutted except by the testimony of the plaintiff, 
who was his mother, and that of one Fried, a business associate. They testified 
merely that he had not appeared to be ill or complained of illness to them. 

[1] It was undisputed that the death of the plaintiff’s intestate was caused 
by cancer within three months after the date of each policy. It is likewise be- 
yond dispute that the parties to the policies expressly agreed that the insurance 
would not take effect until the payment of the first premium was made while the 
proposed insured was in sound health. This was a valid condition upon the 
validity of the policies as contracts of insurance. Subar et al. v. New York Life 
Ins. Co. (C. C. A.) 60 F.(2d) 239. The undisputed payment by him of the first 
premiums showing their acceptance by the defendant; the delivery of the poli- 
cies; the fact that these things took place after a physician had previously, in be- 
half of the defendant—made a physical examination and discovered no cancer or 
other disease would ordinarily be enough to establish prima facie the facts 
necessary to make the policies take effect as insurance contracts. Scharlach v. 
Pacific Mut. Life. Ins. Co. (C. C. A.) 9 F.(2d) 317. 

[2] But in this case the certificate of death which had a tendency to show 
that the deceased was suffering from cancer six months before his death was 
evidence, rebuttable to be sure, in the nature of an admission by the plaintiff that 
the deceased was not in sound health when the policies were delivered. Hanna 
v. Conecticut Mutual Life Insurance Co., 150 N. Y. 526, 44 N. E. 1099; Rudolph 
v. John Hancock Mut. Life Ins. Co., 251 N. Y. 208, 167 N. E. 223. 

[3] When the plaintiff rested, as she did without calling any witnesses or 
introducing any more proof of sound health than that already indicated, the de- 
fendant called two doctors, who had never seen Greenbaum but who were quali- 
fied as experts of many years’ experience with numerous cases of cancer, who 
testified that his death could not have been caused by the cancer, which beyond 
question did cause it, unless he had been afflicted with that disease for at least 
four and one-half months before his death. One of them testified six months. 
The testimony of a doctor who had been an interne in the hospital where Green- 
haum died and who had cared for him there was excluded as privileged under 
ections 352 and 354 of the Civil Practice Act of New York. 

To rebut the admission in the certificate of death and the evidence of these 
two experts, the plaintiff, as already stated, introduced-no evidence but the brief 
testimony of herself and that of Fried, which at best can mean no more than that 
the deceased did not act or speak in any way which led them to believe that he 
was not in sound health at the time the policies were delivered and the premiums 
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paid. The weakness of this sort of rebuttal, if it can be called that, is self-evi- 
dent. It is doubtful whether it had the least tendency to offset the effect of the 
evidence of the actual existence of cancer. No one can believe, without more, 
that these lay witnesses knew anything about the symptoms of cancer in its 
early stages, or would have been able to recognize any of them. As the evidence 
in this case, considered in its entirety, did not show that the deceased was in 
sound health when the policies were delivered, it was not proved that the insur- 
ance.ever went into effect, and the motion to direct verdicts for the defendant 
should have been granted. Scharlach v. Pacific Mut. Life Ins. Co. (C. C. A.) 
16 F.(2d) 245. Compare, Maryland Casualty Co. v. Crofford (C. C. A.) 55 F. 
(2d) 576; Small Co. v. Lamborn & Co., 267 U. S. 248, 254, 45 S. Ct. 300, 69 L. 
Ed. 597. 

[4, 5] It is claimed that the clause which provided that each policy should 
be incontestable after one year during the lifetime of the insured deprived the 
defendant of any right to contest its liability. The action was begun in February, 
1930. The defendant answered in May, 1930. As we have seen, Greenbaum 
died on February 26, 1929. In this case the defendant began to tontest its lia- 
bility when its answer was filed. Killian v. Metropolitan Life Ins. Co., 251 N. Y. 
44, 166 N. E. 798, 64 A. L. R. 956; Jensen v. Metropolitan Life Ins. Co., 251 
N. Y. 336, 167 N. E. 462. That was more than a year after the policies took effect 
if they ever became effective as insurance contracts and, assuming that they did 
so take effect, more than a year after the insured died. The incontestability 
clause itself is not, perhaps, as well drawn as it might have been. And if there 
is any doubt as to its meaning it should be construed most strongly against the 
defendant who composed it. Gerka v. Fidelity & Casualty Co., 251 N. Y. 51, 167 
N. E. 169; Mutual Life Ins. Co. of N. Y. v. Hurni Packing Co., 263 U. S. 167, 
44S. Ct. 90, 68 L. Ed. 235, 31 A. L. R. 102; Stipcich v. Metropolitan Life Insur- 
ance Co., 277 U. S. 311, 322, 48 S. Ct. 512, 72 L. Ed. 895. However, the period of” 
incontestability was to begin “after one year during the lifetime of the Insured 
from date of issue,” and that can within reason only mean that the one year from 
the date of issue must be a year which elapsed during the lifetime of the insured. 
As the insured did not live a year after the date of issue, the period of incontest- 
ability never began. A®tna Life Ins. .Co. v. Kennedy (C. C. A.) 31 F.(2d) 971. 

[6] Because a new trial will be required, it is well to express our views on 
the burden of proof on the issue of sound health. There is authority to the effect 
that such a clause as these policies contained regarding the effective date of the 
insurance makes the question of sound health only a matter of defense, but that 
view seems to give too little force to the fact that the parties expressly agreed 
that no insurance should take effect until the policies were delivered and the first 
premiums paid while the proposed insured was in sound health. Regardless of 
what may be necessary in any particular case to prove sound health as of the 
decisive time either prima facie or ultimately, we think it is a condition precedent 
with the burden on the plaintiff to prove it by a preponderance of all the evidence 
in order to show that the defendant ever became bound as an insurer. New 
York Life Ins. Co. v. McCreary (C. C. A.) 60 F.(2d) 355; Person v. A&tna Life 
Ins. Co. (C. C. A.) 32 F.(2d) 459; Lee v. Prudential Life Ins. Co., 203 Mass. 
290, 89 N. E. 529, 17 Ann. Cas. 236; Fondi v. Boston Mutual Life Ins. Co., 224 
Mass. 6, 112 N. E. 612; Barker v. Metropolitan Life Ins. Co., 188 Mass. 542, 74 
N. E. 945; Mohr v. Prudential Ins. Co., 32 R. I. 177, 78 A. 554; Cooley’s Briefs on 
Insurance (2d Ed.) Vol. 1, p. 693. Compare, Drilling v. New York Life Ins. Co., 
24 N. Y. 234, 137 N. E. 314. 

Judgment reversed. 


KASPRZAK, v. MUTUAL LIFE ASSUR. CO.. OF CANADA. 


District Court, W. D. New York. Nov. 29, 1932. 
1 Federal Supplement 915. 


l. INSURANCE. ‘ : ; 
Mere designation of agent for service of process held insufficient to confer 


jurisdiction on state courts over foreign insurance corporation not doing business 
In state (Insurance Law N. Y. §§ 28, 30). 


(For other cases, see Insurance, Dec. Dig. § 627[1].) 
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2. INSURANCE. 

Canadian company insuring life of resident held not “doing business” within 
state, as regards jurisdiction, where application was made and policy issued jn 
Canada. 

(For other cases, see Insurance, Dec. Dig. § 16.) 


3. INSURANCE. | Heche hap ; 

Conducting medical examination in New York, where insured resided, held 
not “doing business” within state by foreign insurance company. 

(For other cases, see Insurance, Dec. Dig. § 16.) 
4. INSURANCE. 

Foreign life insurance company’s reinsuring of risks held not “doing business” 
within state of residence of persons insured, as regards jurisdiction. 

(For other cases, see Insurance, Dec. Dig. § 16.) 


At Law. Action by Anthony Kasprzak against the Mutual Life Assurance 
Company of Canada. On motion to vacate the service of summons. 

Motion granted. 

Watts & Findley, of Niagara Falls, N. Y., for plaintiff. 

Dudley, Stowe & Sawyer, of Buffalo, N. Y. (Roy P. Ohlin and Mason 0O, 
Damon, both of Buffalo, N. Y., of counsel), for defendant. 

KnicHt, District Judge. 

This is a motion to vacate the service of the summons on the ground that 
defendant is a foreign corporation not doing business in the state of New York, 
and that the court is therefore without jurisdiction. Plaintiff is a resident of the 
state of New York. Defendant is a corporation organized under and by virtue 
of the laws of the province of Ontario, Dominion of Canada, and has its head 
office at Waterloo, Ontario. 

Summons was served on July 22, 1932, on the state superintendent of insur- 
ance of the state of New York, and venue was laid in the Supreme Court, Ni- 
agara county, N. Y. The action was brought to recover on a policy of insurance 
in the sum of $5,000 issued by defendant on July 15, 1931, on the life of one Eliasz 
Mekietiuk, who then resided in New York state. It was originally payable to the 
executors, administrators, or assigns of the insured. On October 28, 1931, an as- 
signment purporting to assign such policy to the plaintiff was received by the 
defendant. Mekietiuk died in February, 1932. The policy remains unpaid. 

On motion of the defendant, the action was removed to this court. Issue 
has not been joined. The defendant appears specially to raise the question of 
jurisdiction. 

On December 22, 1928, pursuant to sections 28 and 30 of the Insurance Law 
of the state of New York (Consol. Laws N. Y. c. 28), defendant filed a designa- 
tion, appointing the New York state superintendent of insurance as attorney for 
service of process in the state of New York, and deposited the required securities. 
A license to do business pursuant to the provision of subdivisions 1 and 2 of 
section 70 of the Insurance Law of this state was thereupon issued to defendant. 
Such designation has not been withdrawn or revoked. 


[1] Plaintiff contends that service of the summons as made confers juris- 
diction, because the policy was written on the life of a New York resident; the 
plaintiff, the assignee of the policy, was a citizen of New York, and because the 
defendant has filed the aforesaid designation of the superintendent of insurance 
of New York as its agent to receive service. He contends that these undisputed 
facts establish the “presence” of the defendant within the state of New York 
sufficiently to authorize service of the summons, irrespective of whether defend- 
ant was “doing business” within the state. He asserts that the question is not 
one of jurisdiction, but of statutory construction. The state has the undoubted 
right to declare the method of service of process which will bind parties within 
its jurisdiction. Whether jurisdiction is obtained does depend upon the inter- 
pretation of the statute. 

While the plaintiff states that the question of “doing business” within the 
state is irrelevant, he asserts the fact to be that defendant is doing business in 
this state and was in connection with this policy. y 

As I read the decisions of the federal courts and those of the courts in this 
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state, it has clearly and definitely been held that the mere designation of an agent 
upon whom process may be served, under the provision of this statute and cor- 
responding statutes of other states, is not sufficient to confer jurisdiction, when it 
appears that the corporation was not doing business” in the state. Chipman, 
Ltd. v. Thomas B. Jeffery Co., 251 U. S. 373, 40 S. Ct. 172, 64 L. Ed. 314; Old 
Wayne Mut. Life Ass’n v. McDonough, 204 U. S. 8, 27 S. Ct. 236, 51 L. Ed. 345; 
Simon v. Southern Railway Co., 236 U. S. 115, 35 S. Ct. 255, 59 L. Ed. 492; Rob- 
ert Mitchell Furniture Co. v. Selden Breck Construction Co., 257 U. S. 213, 42 S. 
Ct. 84, 66 L. Ed. 201. 

In Chipman, Ltd., v. Thomas B. Jeffery Co., supra, the facts are comparable 
with those in the case at bar. The court held that the District Court did not have 
jurisdiction. It was decided on the assumption of the control of a state statute. 
The court points out that in Bagdon v. Philadelphia & Reading C. & I. Co., 217 
N. Y. 432, 111 N. E. 1075, L. R. A. 1916F, 407, Ann. Cas. 1918A, 389, the opinion 
“dwelt upon the fact and distinguished thereby, Old Wayne Mut. Life Ass’n v. 
McDonough, 204 U. S. 8, 27 S. Ct. 236, 51 L. Ed. 345, and Simon v. Southern Ry. 
Co. 236 U. S. 115, 35 S. Ct. 255, 59 L. Ed. 492, in both of which the causes of 
action were based on transactions done outside of the states in which the suits 
were brought.” 

The Chipman Case points attention to the fact that in Tauza v. Susquehanna 
Coal Co., 220 N. Y. 259, 115 N. E. 915, it was found that the defendant was doing 
business in the state, and further in referring to such case said: “But the court 
went further and left no doubt of the ground of its decision. It said: ‘Unless a 
foreign corporation is engaged in business within the state, it is not brought 
within the state by the presence of its agents.’ * * * And further said: ‘The es- 
sential thing is that the corporation shall have come into the state.’ If prior 
cases have a different bent, they must be considered as overruled, as was recog- 
nized in Dollar Co. v. Canadian Car & Foundry Co., 220 N. Y. 270, 277, 115 N. E. 
711.” 

|2, 3] In this case it appears that the application for the policy purports to 
have been made in Canada. Even though it were signed in New York state, as 
claimed by plaintiff, the plaintiff would be concluded by the statement in the ap- 
plication. Even if the application was and purported to be executed in New 
York state, that fact alone would not constitute “doing business” in that state. 
It is undisputed that the application was sent to the home office in Canada, and 
the policy issued from such office. It does appear that a medical examination 
was made in New York state, but that likewise did not constitute “doing business” 
in the state. Baidwin v. Iowa State Traveling Men’s Ass’n (C. C. A.) 40 F.(2d) 
357; Minnesota Commercial Men’s Ass’n v. Benn, 261 U. S. 140, 43 S. Ct. 293, 
67 L. Ed. 573. 

The defendant had issued a few policies on lives of residents of New York 
state, but it does not appear that any transactions in connection with the issuance 
of these policies were performed in that state. 

[4] Defendant contends that its purpose in procuring a license in New York 
state was to enable it to make a contract of reinsurance with another Canadian 
insurance company on lives of residents in New York. It has engaged in rein- 
surance under such contract. This, however, does not constitute “doing business” 
within the state. In Morris & Co. et al. v. Skandinavia Insurance Co., 279 U. S. 
403, 49 S. Ct. 360, 361, 73 L. Ed. 762, the defendant entered into a reinsurance 
contract in New York. In the action which was brought in Mississippi, the court 
said in part: “Respondent’s business in the United States was confined to rein- 
surance, and all such contracts were made in New York City. Some of the re- 
insured risks covered property in Mississippi, and that made the above-mentioned 
appointments necessary in order to comply with the laws of the state. * * * Re- 
insurance involves no transaction or privity between the reinsurer and those 
originally assured. The lower courts rightly held that the making of the rein- 
surance compacts in New York between respondent and insurers of property in 
Mississippi was not the doing of business in that state. And, as its consent to be 
sued there cannot be implied from any transactions within the state, there is no 
jurisdiction, unless respondent’s authorization in respect of service is broad 
enough to extend to this case.” The Supreme Court affirmed a judgment dismis- 
sing the action for want of jurisdiction. Vide also Robert Mitchell Furniture Co. 
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v. Selden Breck Construction Co., supra; Green v. Chicago, Burlington &, Quiney 
Ry. Co., 205 U. S. 530, 531, 27 S. Ct. 595, 51 L. Ed. 916; Minnesota Commercial 
Men’s Ass’n vy. Benn, supra; Palmetto Fire Insurance Co. v. Beha (D. C.) 13 
F.(2d) 500; and numerous cases cited in these citations. 

The authorities in the federal courts and in those of the state of New York 
are uniformly to the effect that the defendant, as disclosed by the affidavits sub- 
mitted on this motion, was not “doing business” in the state, and was not “pres- 
ent” in the state of New York. In addition to cases above cited, I may 
add Hyde v. Goodnow, 3 N. Y. 266; Western vy. Genesee Mutual Insur- 
ance Co., 12 N. Y. 258; Holzer v. Dodge Brothers, 233 N. Y. 216, 217, 135 
N. E. 268: Brocia v. Franklin Plan Corp., 235 App. Div. 421, 257 N. Y. §s. 
167; Fowble v. Chesapeake & O. Ry. Co. (D. C.) 16 F.(2d) 504; Jackson y. N, 
Y. Life Insurance Co. (C. C. A.) 7 F.(2d) 31; Philadelphia & Reading Ry. Co. 
v. McKibbin, 243 U. S. 264, 37 S. Ct. 280, 61 L. Ed. 710; Buffalo Batt & Felt Corp, 
v. Royal Mfg. Co. (D. C.) 27 F.(2d) 400; Stein v. Standard Oil Co. of California 
(D. C.) 36 F.(2d) 258. 

On examination of the numerous cases cited for the plaintiff, several of 
which have been hereinbefore cited, it either appears that the defendant was then 
or had been engaged in business in the state in which the action was brought, or 
else it does not appear that he was not so engaged. These, therefore, are not 
authorities for plaintiff’s contention. 

In certain other cases cited by the plaintiff in effect it has been held, as he 
contends, that the designation of an agent pursuant to a state law places one at 
the risk of such construction as the court of that state shall put on that statute. 
But, as I have already indicated, the weight of authority in New York state is 
that the mere designation of an attorney does not make a foreign corporation 
amenable to service there where the transactions concerning which the action was 
brought did not occur within the state and where the defendant was not engaged 
in “doing business” in that state. 

For the reasons hereinbefore given, the motion must be granted. 


JENSMA v. BENEFIT ASS’N OF .RY. EMPLOYEES. 
SAME v. SUN LIFE ASSUR. CO. OF CANADA. 
Nos. 1596, 1595. 
District Court, D. Idaho, S. D. Feb. 19, 1932. 
1 Federal Supplement 951. 
1. INSURANCE. 
Test of “accidental means” within double indemnity clause in life policy is 
that result was something unforeseen, unexpected, and unusual. 
Result is not affected by “accidental means” if it follows from ordinary 
means voluntarily employed and not in an unexpected and unusual way, 
because in the act which precedes the injury something unexpected and 
unusual must occur which produces the injury. It would not be an acci- 
dent under the natural meaning of the word “accidental” if the insured 
did what he and those acting with his consent intended to do and the way 
in which they intended. 
(For other cases, see Insurance, Dec. Dig. § 515.) 
2. INSURANCE. 
Beneficiary under life policy, suing to recover double indemnity for accidental 
death, has burden to show how infection which caused death occurred. 
_ _ In action by beneficiary under life insurance policy to recover double 
indemnity for accidental death, beneficiary has burden to show how the 
infection which caused the death of the insured occurred, since court 
cannot indulge in any conjecture, surmise or uncertainty in determining 
whether the injury was caused “solely through external, violent and acci- 
dental means.” 
(For other cases, see Insurance, Dec. Dig. § 646[8].) 
3. INSURANCE. 


In actions to recover double indemnity under life policies, evidence held 
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insufficient for jury on question whether insured’s death from infection after hay 
fever injection was caused by “accidental means.” 

Evidence disclosed that the cause of infection might have probably 
occurred from other sources than pollen extract injected into insured’s arm 
with syringe which was alleged to contain the spores of anaerobic gas pro- 
ducing organism. Evidence did not definitely locate source from which the 
infection developed, and therefore rule was applicable that one suffering 
from infection caused by some undisclosed means employed during an 
operation should not recover on an accident policy. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 
4, INSURANCE. 

Requirement that notice of injury to insured under life policy be given im- 
mediately means within reasonable time, in view of beneficiary’s situation and 
surrounding circumstances. 


(For other cases, see Insurance, Dec. Dig. § 539[3].) 

Two separate actions by Emma D. Jensma against the Benefit Association of 
Railway Employees, and against the Sun Life Assurance Company of Canada. 

Judgment for the defendants. 

Rhodes & Estabrook, of Nampa, Idaho, and Richards & Haga, of Boise, 
Idaho, for plaintiff. 

Graves, Kizer & Graves, of Spokane, Wash., and Scatterday & Stone, of 
Caldwell, Idaho, for defendants. 

CavaNnaH, District Judge. 

While these two actions are brought, by the plaintiff against different defend- 
ants upon two separate insurance policies, they were presented at the same time, 
and will be disposed of in this opinion. J J 

The plaintiff is the beneficiary in each policy issued by the respective defend- 
ants upon her husband’s life. The policies contain in substance identical provisions 
upon which the plaintiff predicates her alleged causes of action, as it is there 
provided that, in the event of the insured’s death, the plaintiff should receive 
$5,000 in each case if the insured’s death were the result “for loss resulting 
directly and exclusively of all other causes, from bodily injury sustained at any 
time during the life of this policy solely through external, violent and accidental 
means.” The ordinary liability was paid, but the liability for accident in each case 
is contested. 

The cause of the insured’s death, as alleged in the complaints, appears to 
be: “That on or about the 28th day of May, 1930, while the said policy was in 
full force and effect, the insured, Cornelius P. Jensma, received a bodily injury 
solely through violent, external and accidental means, as follows, to-wit: that on 
or about the 28th day of May, 1930, Dr. Samuel A. Swayne, a duly licensed, 
practicing physician and surgeon under the laws of the State. of Idaho, residing 
at Nampa, Idaho, administered to the said insured a hay fever treatment (manu- 
factured, designed and intended to be a treatment for the prevention and cure of 
hay fever) by injecting into the body of the insured a hay fever pollen extract, 
which said extract without the knowledge, fault or negligence on the part of the 
said Samuel A. Swayne or of the said insured, contained the spores of an anae- 
robic gas producing organism and from the effects of which the insured did die 
on the 3lst day of May, 1930.” 

The insured was suffering from hay fever, and he went to Dr. Swayne, who, 
and he, thought it advisable and agreed to administer a hay fever treatment by 
injecting into the insured’s body a hay fever pollen extract used and intended to 
be a treatment for the prevention and cure of hay fever, and he died shortly 
thereafter and as its incidental result. 

It is urged on behalf of the plaintiff that the fatal result was due from a 
general infection of the anaerobic gas producing organism entering the body by 
being forced in through the wound on the body of the insured from the effects of 
which he died; while the defendants assert that it cannot be determined with any 
degree of certainty from what source the infection came as there are a number 
of possibilities as to how it occurred, and that, if the insured intended to receive 
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the injection and the wound was intentionally caused by the patient, a recovery 
cannot be had. 

We are required to consider whether the evidence would support the con- 
clusion that the injury had been caused through violent, external, and accidental 
means within the fair scope and meaning of the policy—Was the death solely of 
accidental means as contended for by the plaintiff, or that the source of infection 
which caused the death cannot be determined? 

The policies provide that the injury must be sustained “solely through ex- 
ternal, violent and accidental means,” and it is clear from the evidence that the 
injury which caused the insured’s death was the act of injecting into his body the 
hay fever pollen extract resulting in the injection into his arm either from the 
contents of the syringe, or the infection being pushed into the arm with the 
syringe, or the infection was on the syringe at the time the injection was made, 
or, as a remote possibility, that the infection might have occurred after the syringe 
was removed. There appears a conflict in the evidence, which are opinions and not 
evidence of actual fact, as to which one of these possibilities the infection came 
from. 

The insured for some time before his death had suffered from hay fever, and 
during the spring of 1930 decided to take a serum treatment for his trouble. After 
examination by Dr. Swayne, it was found that his trouble was due to Russian 
thistle and sagebrush, and the serum treatment of thirty small vials of extract 
with thirty small vials of dilutant, which was obtained from the manufacturer 
Holister-Stein Company, was used. It seemed that the process of the treatment 
was the usual method adopted in such cases, as the hypodermic syringe and needle 
were sterilized, the arm was cleansed with alcohol, the corks in the vials were 
cleansed in the same way as the arm, and the injection made into the deep tissues 
of the arm. After a number of treatments had been given and on the day after the 
last one was given, he went back to the office of the physician in the afternoon 
and complained of a soreness in the arm, and the nurse saw at the point of in- 
jection a reddened area, and she at once called the doctor and was by him in- 
structed to put an alcohol dressing on, which was done. The arm was then ban- 
daged. He complained then of his arm being sore. The arm was then opened, and 
he died shortly after the last treatment was given to him. 

The opinion of the doctors who testified for the plaintiff was that the cause 
of his death was an infection from the contents of the material or serum on the 
syringe or forced in by the needle. The evidence does not sustain their contention 
as to the infection being caused from the condition of the syringe, as the testi- 
mony of the defendants, which is undisputed, was that the contents of the syringe 
could not have caused the infection, as the: pollen extract after the injection 
given to the insured was taken to the state bacteriologist, who made a test to 
ascertain whether he could find any bacteria contamination, which he did not find. 
The testimony of Mr. Moffat as to how the pollen extract so used was prepared 
discloses that it was improbable for one portion of the extract to be contaminated 
without extending through all the extract. There is evidence that after the injec- 
tion into the insured’s arm the same needle and syringe were used on other 
patients without disastrous effects and notwithstanding that fact an infection did 
occur on the arm of the insured from the spore of a gas producing organism, and 
under such conditions the opinion of certain witnesses shows that the infection 
probably came either from the surface of the arm pushed in with the needle, or 
by an after infection due to rubbing or scratching. 

[1] The plaintiff was therefore obliged to prove that the means were acci- 
dental, and when, in fixing the meaning of “accidental means,” the test is that the 
dire result was something unforeseen, unexpected, and unusual. If a result is 
such as follows from ordinary means voluntarily employed and not in an unex- 
pected and unusual way, it cannot be called a result affected by accidental means, 
for in the act which precedes the injury something unexpected and unusual must 
occur which produces the injury. It would not be an accident under the natural 
meaning of the word “accidental” if the insured did what he and those acting 
with his consent intended to do and the way in which they intended. 


[2, 3] The difficulty is to determine under the evidence with any degree of 
certainty or probability just how the infection occurred which caused the death of 
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the insured. This the plaintiff must show, fot we must not indulge in any con- 
jecture, surmise, or uncertainty in determining whether the injury was caused 
“solely through external, violent and accidental means.” An analysis of the evi- 
dence shows that the cause of infection might have probably occurred from other 
sources than those contended for by the plaintiff, and that the infection which 
caused the death of the insured was not caused by accidental means. It seems 
reasonable to conclude that the infection and the cause of the disease was acquired 
after the operation was completed, and to now say that it is an accident because 
an infection occurred after injecting into the arm a hay fever pollen extract, the 
contents of which was free of any bacteria contamination and the process used 
was the usual method adopted in such cases, and the insured and those acting 
with his consent did what they intended to do and the way they intended to do 
was the usual manner with no expectation that an injury would occur would be 
contrary to the rule accepted by the weight of authority in cases where the cir- 
cumstances are similar to those here involved. It is impossible under the record to 
locate definitely upon the source from which the infection has developed. No 
proof appears as to where the contamination came from, and therefore one suf- 
fering from an infection caused by some undisclosed means employed during an 
operation should not recover on an accidental policy. See Lincoln National Life 
Insurance Co. v. Erickson (C. C. A.) 42 F.(2d) 997; Kendall v. Travelers’ Pro- 
tective Association, 87 Or. 179, 169 P. 751; Fidelity & Casualty Co. v. Stacey’s 
Ex’rs (C. C. A.) 143 F. 271, 5 L. R. A. (N. S.) 657, 6 Ann. Cas. 955; Kimball v. 
Massachusetts Acc. Co., 44 R. I. 264, 117 A. 228, 24 A. L. R. 726; Maryland 
Casualty Co. v. Spitz (C. C. A.) 246 F. 817, L. R. A. 1918C, 1191; Ramsey v. 
Fidelity & Casualty Co., 143 Tenn. 42, 223 S. W. 841, 13 A. L. R. 651. 

[4] As to the contention of the defendants of failure to give the notice of 
injury or sickness to them on which claim may be based, the case falls within the 
rule that immediate notice means a reasonable time, and, in determining that 
fact, the situation of the plaintiff and all the circumstances by which she was 
surrounded must be considered. As soon as she knew of the policy, she, without 
delay, gave the notice which, together with her situation meets the objection made. 
Couch, Cyc. Ins. Law Vol. 7, 5478 Sec. 1538K; Horsfall v. Pacific Mutual Life 
Ins. Co., 32 Wash. 132, 72 P. 1028, 63 L. R. A. 425, 98 Am. St. Rep. 846; Con- 
cordia Fire Insurance Co. v. Waterford, 145 Ark. 420, 224 S. W. 953, 13 A. L. R. 
1387. 

It follows from the conclusions reached a decree is directed for the defendants 
in each case, with costs. F 


NATIONAL LIFE & ACCIDENT INS. CO. v. SPIGENER. 3 Div. 21. 
Supreme Court of Alabama. Nov. 10, 1932. 
Rehearing Denied Dec. 22, 1932. 
144 Southern Reporter 813. 
1. INSURANCE. 
Verdict for plaintiff suing on life policy requiring insured to be in sound 
health on date of policy held against evidence. 

Facts disclosed that insured was sent to a tuberculosis camp by his 
physician, sixteen days after the date of the policy, and that he died from 
pulmonary tuberculosis. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Appeal from Circuit Court, Montgomery County; Leon McCord, Judge. 

Suit by Emma Spigener against the National Life & Accident Insurance 
eer: From the judgment, defendant appeals. Transferred from Court of 
Appeals. 

Reversed, rendered, and remanded. 

John §. Tilley, of Montgomery, for appellant. 

T. E. Martin, of Montgomery, for appellee. 

Boutpin, J. 

The life insurance policy sued upon stipulated that the insurer assumed no 
obligation, unless on the date of the policy the insured was in sound health. 

By special plea, defendant alleged that on said date the insured was afflicted 
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with pulmonary tuberculosis, and continued to suffer with such disease until his 
death. 

The evidence was chiefly directed to this issue. On this appeal the main 
insistence is that the motion for a new trial should have been granted upon the 
ground that such plea was sustained by the great weight of the evidence. 

[1] The evidence has been read and considered in conference. Without ques- 
tion, the insured was sent to the tuberculosis camp in Montgomery by his physician 
sixteen days after the date of the policy, and he died from pulmonary tuberculosis, 

Allowing all due presumptions in favor of the verdict of the jury and the 
ruling of the trial court, we are convinced the verdict is opposed to the great 
weight of the evidence. 

With a clear conviction that the verdict was wrong and unjust, our duty is to 
set it aside. Southern Railway Co. v. Grady, 192 Ala. 515, 68 So. 346. 

The judgment is accordingly reversed, and one here rendered granting a new 
trial. 

Reversed, rendered, and remanded. 

Anderson, C. J., and Gardner and Foster, JJ., concur. 


NATIONAL LIFE & ACCIDENT INS. CO. v. SAFFOLD. 3 Div. 20. 
Supreme Court of Alabama. Nov. 10, 1932. 
Rehearing Denied Dec. 22, 1932. 
144 Southern Reporter 816. 

1. INSURANCE. 

Whether insured was in sound health when policy was issued held for jury on 
conflicting evidence. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 
4. INSURANCE. i 

That insured was designated in policy by name by which she was called held 
not to necessitate reformation of policy to change her name to true name. 

(For other cases, see Insurance, Dec. Dig. § 143[7].) 


Appeal from Circuit Court, Montgomery County; Leon McCord, Judge. | 

Action on a policy of life insurance by Nellie Saffold against the National 
Life & Accident Insurance Company. From a judgment for plaintiff, defendant 
appeals. Transferred from Court of Appeals. 

Affirmed. 

The following charges were refused to defendant: 

“3. The court charges that if you are reasonably satisfied from the evidence 
in the case that on the date of the policy of insurance here sued on, the insured 
was not in sound health, you should not return a verdict for the plaintiff.” 

“5. If you are reasonably satisfied from the evidence in the case that the 
policy in suit was issued to Mary Sloan, but that the woman whose death is the 
basis of this action was Mary Hartley, you should not return a verdict for the 
plaintiff.” 

John §. Tilley, of Montgomery, for appellant. 

I. A. Sanderson, of Montgomery, for appellee. 

Foster, J. 


Our attention, on this appeal, is directed first to the motion for a new trial 
and the ruling of the court on it. 


[1, 2] We have carefully considered the evidence. In many respects it is in 
sharp conflict, presenting a question for the jury. It is not primarily a question 
with us of the credibility of the witnesses, unless it is apparent that due considera- 
tion was not given to their testimony in the trial court. There was abundant evi- 
dence that Mary Sloan, or Hartley, applied for the insurance while im good health, 
and kept up payment of the premiums until her death. True, there was evidence 
to the contrary, but a finding for plaintiff was not against the great weight of 
it. It is not at all a plain case of where some other person substituted for her. 
Such claim was on a theory sought to be drawn from circumstances, and depended 
upon belief of the evidence of defendant to support those circumstances. Doubt- 
less the argument made here was that presented to the jury trying the issues who 





Life] National Life & Accident Ins. Co. v. Saffold 499 


had the witnesses before them. We cannot sustain the contention of appellant that 
there was reversible error in overruling the motion. 

[3] Neither can we sustain the second point of the argument made by appel- 
lant, that related to refused charge 3. The charge lacks essential qualities of the 
principle which applies, and material averments of the pleas. The unsoundness of 
the health of the insured, when the policy was issued, must have either increased 
the risk of loss, or her representation of sound health must have been made with 
the actual intent to deceive. Independent Life Ins. Co. v. Seale, 219 Ala. 197, 121 
So. 714; National Life & Accident Ins. Co. v. Albert, 219 Ala. 189, 121 So. 708 
(where the authorities are cited). 

[4,.5] The evidence was sufficient to justify a finding that, while the true name 
of the insured was Mary Hartley, she was known and called Mary Sloan, by 
which she was designated in the policy; that she signed the name of Mary Sloan 
to the application and gave that as her name to the agent soliciting the insurance; 
that, while her husband was named Henry Hartley, he often used the name of 
Henry Sloan, and was so known and called; that his stepfather was named Sloan, 
and by that circumstance he was so called. If such was found to be the situation, 
the result was not that a different person was designated as the insured, but that 
the one person was designated by the name by which she was often called. There 
is no necessity under such circumstances to reform the policy in equity so as to 
change her name from that stated in it. The purpose of a name is to designate 
a person. This is accomplished when it is that by which she is known or called, 
as when she herself declares it to be her name. Ingram v. Watson, 211 Ala. 410, 
100 So. 557; Milbra v. S.-S. S. & I. Co., 182 Ala. 623, 630, 62 So. 176, 179, 46 
L. R. A. (N. S.) 274; 45 Corpus Juris 376; Alabama Clay Products Co. v. 
Matthews, 220 Ala. 549, 126 So. 869: Martin v. Hemphill (Tex. Com. App.) 237 
S. W. 550, 20 A. L. R. 984. 

[6] When a contract is thus made in an assumed name, the person so named 
may be sued in his true name on such contract. 45 Corpus Juris, 377; Carlisle v. 
People’s Bank, 122 Ala. 446, 26 So. 115; May v. Clanton, 208 Ala. 588, 95 So. 30: 
note, 20 A. L. R. 993 et seq.; 45 A. L. R. 200, et seq. 

' [7] It is true that, if the name of a party to a contract is incorrectly stated, 
so that it is not the true name of such person, nor that by which he is known or 
called (Noble v. State, 139 Ala. 90, 36 So. 19), nor that which has been assumed, 
equity, by a direct proceeding to reform, “affords a clearer more adequate remedy.” 
N.C. M. L. Ins. Co. v. Martin, 223 Ala. 104, 134 So. 850, 851. So also when by 
mistake or fraud one is named when another should have been. American-Traders’ 
National Bank v. Henderson, 222 Ala. 426, 133 So. 36. 

[8] The name signed to a contract may be shown by parol to be that adopted 
or assumed by one whose true name was something else. Note, 20 A. L. R. 992 
et seq.; Alabama Clay Products Co. v. Matthews, supra. 

This is not in the nature of a reformation, nor is that equitable remedy 
necessary under those circumstances. Objection to the policy on the ground that 
the insured was Mary Hartley, and not Mary Sloan, as alleged -in the complaint 
and in the policy, was not well taken. 

[9] Charge 5 leaves out of consideration the fact that Mary Sloan and Mary 
Hartley may have been one and the same person. It was therefore properly 
refused. 

We do not find reversible error in respect to the remarks of the court during 
the cross-examination of Dr. Carr, a witness for plaintiff. Our judgment is that 
they were not prejudicial to appellant. , 

The other assignments of error insisted on are, in our opinion, without merit, 
but do not need discussion. 

There is no reversible error, and the judgment is affirmed. 

Affirmed. 

Anderson, C. J., and Gardner and Bouldin, JJ., concur. 
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METROPOLITAN LIFE INS. CO. v. HARROD. No. 22308. 
Court of Appeals of Georgia, Division No. 1. Nov. 16, 1932. 
Rehearing Denied Dec. 13, 1932. 
166 Southeastern Reporter 870. 
1. INSURANCE. 
In suit on policy, petition should show that which appears on face or jn 
body of policy. 
(For other cases, see Insurance, Dec. Dig. § 631.) 
2. INSURANCE. 
Failure to set forth group policy sued on, as well as certificate issued to em- 


ployee made petition specially demurrable as not setting forth insurance contract 
sued on (Civ. Code 1910, § 5541). 


(For other cases, see Insurance, Dec. Dig. § 631.) 


Syllabus by the Court. 

1. In a suit to recover money on an insurance policy, plaintiff’s petition should 
show that which appears upon the face or in the body of the policy. 

2. It appearing that the policy of group insurance sued upon in the instant 
case consisted of both the group-insurance policy issued to the employer and the 
certificate issued to the employee, and only the latter instrument being set forth 
in the petition or attached thereto, the special demurrer, which attacked the pe- 
tition upon the ground that it did not set forth the insurance contract sued upon, 
should have been sustained. 

Error from City Court of Savannah; John Rourke, Judge. 

Suit by John P. Harrod against the Metropolitan Life Insurance Company. 


Judgment for plaintiff, defendant’s motion for a new trial was overruled, and 
defendant brings error. 


Reversed. 


John P. Harrod filed suit in the city court of Savannah against Metropol- 
itan Life Insurance Company to recover from the latter certain permanent and 
total benefits, to wit, $3,240 principal, 25 per cent. damages, and $500 attorney’s 
fees, to which he alleged himself entitled under and by virtue of a certain “insur- 
ance policy.” The amount sued for was by amendment reduced to $162, which 
constituted three monthly installments of $54 each. Attached to the petition was 
a certain certificate issued by the defendant .company to the plaintiff, which re- 
cited in part as follows: “This is to certify that under and subject to the terms 
and conditions of Group Policy No. 1838G John P. Harrod, an employee of Cen- 
tral of Georgia Railway Co. (herein called employer) is insured for $3,000. If 
death occurs while the employee is in the employ of the employer, the amount of 
insurance in force on said employee, in accordance with group policy as above, 
will be paid to beneficiary.” The certificate provided also for total and permanent 
benefits under certain conditions. It did not, however, provide for the payment 
of any premiums by the insured, nor show any consideration moving to the in- 
surer, nor did it purport to evidence the complete contract of insurance between 
the defendant company and the plaintiff. The group policy referred to in the 
certificate was not attached to the plaintiff’s petition nor substantially embodied 
therein, nor did the petition recite any legal excuse for such omission. Demur- 
rers were filed to the original petition and to the petition as subsequently amend- 
ed. The defendant’s demurrer filed November 7, 1931, especially attacks the pe- 
tition as finally amended upon the ground that “the contract of insurance upon 
which suit is brought and which is referred to in the certificate attached to the 
petition in this cause, is not set forth.” This demurrer was ‘overruled, and the 
defendant excepted pendente lite, error being assigned thereon in the final bill of 
exceptions. Upon the trial of the case the plaintiff recovered the principal sum 
of $162, with interest, and $200 attorney’s fees. The defendant’s amended motion 
for a new trial was overruled, and the case came to this court. 

Wm. L. Clay, of Savannah, for plaintiff in error. 

W. G. Carroll and Cobb & Bright, all of Savannah, for defendant in error. 

Hooper, J. (after stating the foregoing facts). 

[{1, 2] After a careful consideration of the demurrer to the plaintiff’s orig- 
inal petition and to the petition as finally amended, we are satisfied that the court 
properly overruled each and every ground thereof with the exception of that 
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ground of the demurrer (filed November 7, 1931) which complains that the con- 
tract of insurance upon which suit was brought was not set forth. In our opinion 
that ground of the demurrer should have been sustained, and the petition, unless 
amended to cure such defect, should have been dismissed. The certificate at- 
tached to the plaintiff's petition was issued by the defendant company expressly 
“under and subject to the terms and conditions” of a certain group policy of de- 
fendant company in favor of Central of Georgia Railway Company. This cer- 
tificate does not contain, nor does it purport to contain, all of the terms and con- 
ditions of the contract between the plaintiff and the defendant company. The 
obligations or covenants of the insured are not contained in this certificate. It is 
quite evident that the contract of insurance between the plaintiff and the defend- 
ant company consisted not merely of the certificate attached to the plaintiff’s pe- 
tition, but rather was embodied partly in the group policy issued by the defendant 
company to the Central of Georgia Railway Company, and partly in said certifi- 
cate. See Civ. Code 1910, § 5541; Gaynor v. Travelers’ Ins. Co., 12 Ga: App. 601 
(1), 77 S. E. 1072; Underwriters’ Agency v. Sutherlin, 46 Ga. 652; Carruth v. 
Etna Life Ins. Co., 157 Ga. 608, 122 S. E. 226; Lipschitz v. New Zealand Ins. Co., 
34 Ga. App. 825, 132 S. E. 131, and citations. 

This error rendered the further proceedings in the case nugatory, and the 
correctness of the court’s ruling upon the motion for a new trial is, therefore, 
not here reviewed. Neither can we in the present status of this case, review the 
court’s ruling upon the general demurrer to the plaintiff’s petition 

Judgment reversed. 

Broyles, C. J., concurs. 

MacIntyre, J., not presiding. 


INDUSTRIAL LIFE & HEALTH INS. CO. v. BROWN. No. 22340. 
Court of Appeals of Georgia, Division No. 2. Dec. 8, 1932. 
166 Southeastern Reporter 874. 
2. INSURANCE. 


Evidence, while showing beneficiary signed receipt for amount of premiums 
paid on policy, held not to support plea that beneficiary accepted such amount in 
full settlement of insurer’s liability. > 

Evidence showed without dispute that receipt for amount of pre- 
miums paid on policy was signed in blank and was required by the in- 
surer to accompany the proofs of death, and that the amount stated 
therein was afterwards inserted by the insurer, and that a check for the 
amount of the premiums was delivered to beneficiary, but that she declined 

to accept it in settlement of the claim on the policy, and did not cash the 

check, but tendered it back to insurer. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

3. INSURANCE. 


Evidence held insufficient to establish plea that life policy sued on was ob- 
tained by false representations or willful concealment of material facts enhancing 
risk. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Error from Superior Court, Morgan County; James B. Park, Judge. 

Suit by Sophie Brown against the Industrial Life & Health Insurance Com- 
pany. Judgment for plaintiff, defendant’s motion for a new trial was overruled, 
and defendant brings error. 

Affirmed. 

E. H. George, of Madison, for plaintiff in error. 

C. S. Baldwin, Jr., of Madison, for defendant in error. 

Syllabus Opinion by the Court. 

Jenkins, P. J. 

The life insurance policy sued on in this case provided that “this policy shall 
be incontestable after one year from its date except for nonpaymnt of premiums 
or fraud.” No written application was attached to the policy, but it appears 
without dispute that the policy was issued by the company on an application pre- 
pared by its agent and by the insured’s wife, the beneficiary, who, at the time, 
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was living separate and apart from her husband. It appears without dispute that 
after the application was made (whether before or after the issuance of the 
policy does not appear), the insured was informed thereof and gave his approval 
thereto. The application as prepared by the agent, and the beneficiary makes a 
reference to the state of the insured’s health, except that to the questions, “When 
last sick?” and, “Of what disease?” the answers were, “Don’t know.” It further 
appears from the testimony of the agent, disputed by the plaintiff beneficiary, that 
the beneficiary wife made an oral statement to him that “her husband was in 
good health; that she didn’t know when he had been sick.” The insurance com- 
pany defended the suit on the ground of fraudulent misrepresentations by the 
beneficiary with reference to the condition of the health of the insured, on the 
ground that his age was misstated, and that therefore a less amount than the face 
of the policy was payable; and on the ground that the beneficiary had accepted 
in full settlement of the policy, the return of the premiums paid. The evidence 
indicated that the insured was older than the age stated in the policy, but the 
record as certified to this court contains nothing whatever going to show how 
much less than the face of the policy the premiums would have purchased at the 
true age of the insured. The trial judge directed a verdict in favor of the plaintiff 
for the full amount of the policy, and the defendant now excepts to the judgment 
overruling its motion for a new trial. Held: 


[1] 1. While the policy contained a provision that “if the age of the insured 
as stated herein is not correct, then no greater amount shall be paid than the 
premiums hereon would have purchased at the true age of entry,” and while there 
was some disputed testimony to the effect that the insured, at the time the policy 
was issued, was several years older than the age stated in the policy, the record 
as transmitted to this court contains no proof or data whereby a jury could have 
determined what amount of insurance the premiums would have purchased at the 
age of entry. The defendant sought by motion to have the trial judge incorporate 
in the record certain alleged evidence along this line, contending that it was in 
fact offered and admitted, but the trial judge, as is stated by the brief of counsel 
for the defendant, “followed the transcript of the evidence” as prepared by the 
court stenographer, and declined to enlarge the brief of evidence, and declined 
to grant a new trial. As is conceded*by counsel for defendant in his brief, 
the action of the trial judge in declining to permit the record to be enlarged 
so as to incorporate the additional testimony which the defendant contended 
had been admitted “eliminated every question in the case but that of fraud and 
misrepresentation.” This is true because this court is bound by the brief of the 
evidence as certified by the trial judge, and cannot go beyond it. Terrell vy. 





[2] 2. There was no evidence to support the defendant’s plea that the plaintiff 
had, after the death of the insured, accepted the amount of the premiums paid on 
the policy, in full settlement of all liability thereon. While the testimony indicates 
that the plaintiff had signed a receipt for such amount, it indisputably appears that 
such receipt was signed in blank and was required by the company to accompany 
the proofs of death, and that the amount stated therein was afterwards inserted 
by the company. While the record shows that a check for the amount of the 
premiums was delivered to the plaintiff, it further appears without dispute that 
she declined to accept the same in settlement of the policy, and did not cash the 
check, but tendered it back to the defendant. 

[3] 3. There was no proof going to establish the plea of the defendant that 
the policy was obtained by fraud, either upon the theory that the beneficiary had 
made a false representation of a material fact to induce the issuance of the policy, 
or had willfully concealed a material fact which could have enhanced the risk. 
While the record may indicate that at the time the policy was issued the insured 
was suffering from a disease which brought about his death more than a year 
after the policy was issued, there is nothing to indicate that the beneficiary had 
any knowledge of such fact, and the record discloses that the insured was well 
known to the agent taking the application, and was engaged in performing farm 
labor at the time the policy was issued. The alleged, but disputed, statement made 
by the beneficiary to the agent that “her husband was in good health, that she 
didn’t know when he had been sick,” when taken in connection with the fact that 
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they were living apart, and with the signed statement in the written application 
for the insurance in answer to the questions as to the health of the insured that 
she did not know of what disease, or when, he had been sick, cannot be taken as 
a representation as to a fact about which she had knowledge in order to induce 
the issuance of the policy, but amounted to nothing more than a statement by her 
to the effect that so far as she knew the insured was in good health, for the 
reason that she did not know when he had been sick. 

4. Under the foregoing rulings the court did not err in overruling the defend- 
ant’s motion for a new trial. 

Judgment affirmed. 

Stephens and Sutton, JJ., concur. 


NOVAK et al. v. CHICAGO FRATERNAL LIFE ASS’N. No. 31030. 
Supreme Court of Kansas. Dec. 10, 1932. 
16 Pacific Reporter (2d) 507. 
1. INSURANCE. 

Statement in insurance application nanung doctor who treated applicant at 
last illness held not waiver of objection to doctor’s testimony on ground commun- 
ications were privileged (Rev. St. 1923, 60-2805). 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

2, INSURANCE. 

Beneficiary under life policy held entitled to object to admissibility of doc- 
tor’s testimony relating to insured’s communications during lifetime (Rev. St 
1923. 60-2805). 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

Syllabus by the Court. 

1. Where an applicant for insurance answered questions in the application 
blank, among which was one naming the doctor who had treated him at his last 
illness before the application, in a suit on the policy this will not be held to be a 
waiver of the right of the beneficiary to object to the testimony of the doctor 
as to a communication by the insured on.the ground that it was a privileged com- 
munication. , 

2. A beneficiary in a life insurance policy has the right to object to the 
admissibility of testimony of a doctor as to a communication made to the doctor 
by the insured in his lifetime on the ground that it was a confidential com- 
munication. 

Appeal from District Court, Wyandotte County, Third Division; William H. 
McCamish, Judge. 

\ction by William Novak and another against the Chicago Fraternal Life 
Association, a corporation. Judgment for the plaintiffs, and the defendant 
appeals. 

Affirmed. 

George R. Allen, of Topeka, and Arthur J. Stanley and Arthur J. Stanley, Jr., 
both of Kansas City, for appellant. 

H. S. Roberts and Jos. A. Lynch, both of Kansas City for appellees. 

Situ, J. 

This is an action on a life insurance policy. Judgment was for plaintiffs. 
Defendant appeals. 

Mike Novak at the time of his death was a member of appellant association. 


William and Joseph Novak were beneficiaries. This action is brought to collect 
on the policy. 


Mike Novak stated in his application for insurance that he was born Octo- 
ber 8, 1872; that he had never had disease of the heart, bladder, liver, diabetes, or 
palpitation of the heart, but had had only “influenza 6 weeks, March, 1928. Com- 
plete recovery.” 

On the day the case was called for trial appellant asked for a continuance 
and offered an affidavit of Dr. T. F. Barney in part as follows: “That he had 
known Mike Novak, the insured, and treated him in March of 1928, which was 
prior to the date the application for insurance in this case was made, and that 
at said time the said Mike Novak was suffering from heart trouble and liver 
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trouble and that his treatment did not relieve or cure the said Mike Novak of 
his trouble.” 

The defense pleaded was that deceased by his answer to the questions in his 
application was guilty of a breach of warranty. The continuance was denied 
aiter a stipulation that the affidavit might be read as the deposition of the doctor 
if held by the court to be competent. When the affidavit was offered, objection to 
it was sustained on the ground that it was a privileged communication. Appel- 
lant argues that the privilege was waived when insured answered certain ques- 
tions in the application. These questions were as follows: 

“28. How long since you were under the care of a physician, and for what 
cause? Dr. Barney, K. C. Kan., for influenza, March, 1928. 

“29. Name and address of the doctor who treated you last. Dr. Barney, K. 
C., Kans.” (Ab. 30-31) 

It is also argued that the question of privilege cannot be raised by bene- 
ficiaries, but only by the person by whom the communication was made, his legal 
representative or assignee. 

[1, 2] The statute in this state that makes the testimony of a physician in- 
competent under certain circumstances is R. S. 60—2805. It reads as follows: 

“The following persons shall be incompetent to testify: * * * 

“Sixth. A physician or surgeon concerning any communication made to him 
by his patient with reference to any physical or supposed physical disease, defect, 
or injury, or the time, manner or circumstances under which the ailment was in- 
curred, or concerning any knowledge obtained by a personal examination of any 
such patient, without the consent of the patient. 

“But if a person without objection on his part testifies concerning any such 
communication, the attorney, clergyman, priest or physician communicated with 
may also be required to testify on the same subject as though consent had been 
given within the meaning of the last three subdivisions.” 

This provision reserves the privilege to the patient. It is for his benefit. 
The theory is that there must be such a rule in order that patients will consult 
freely with their physicians and secure the best treatment. One must not with- 
hold facts from his doctor, for his physical welfare, from his lawyer, for his ma- 
terial welfare, or from his spiritual adviser, for his spiritual welfare. This sta- 
tute was enacted to make complete disclosures to a physician easy. The privilege 
may, however, be waived. As to that, appellant relies on what was said in Met- 
ropolitan Life Insurance Co. v. Brubaker, 78 Kan. 146, 96 P. 62, 65, 18 L. R. A. 
(N. S.) 362, 130 Am. St. Rep. 356, 16 Ann. Cas. 267. That case held that a wai- 
ver of the privilege signed by the insured when he applied for his policy was good. 
The court said: “This privilege, like many others, even those protected by con- 
stitutional guaranty, may. be waived. By statute, if the party himself testify, 
the privilege is waived. If he publish the confidential matter to the world, the 
privilege is waived. See In re Elliott, 73 Kan. 151, 84 P. 750; In re Burnette, 73 
Kan. 609, 85 P. 575. And it would deprive him of a valuable right if he were 
prohibited from making a waiver by contract in advance of litigation.” 

What appellant is contending for is that, besides the waivers that are spoken 
of in that opinion, the privilege may be waived by the patient disclosing the name 
of his physician. 

This is not the rule. It will be seen that the statute requires that, before the 
statute is waived by testifying, the testimony must be “concerning any such com- 
munication.” It has been held that “the fact that the plaintiff had testified that 
she had sustained injuries, and that she called Dr. Herr, and that he had pre- 
scribed for her back and side, did not justify the admission of the evidence of 
the physician as to what he had or had not discovered, as the result of an exam- 
ination of the plaintiff’s person. The statute sets the seal of secrecy and confi- 
dence upon what a physician observes in respect to the condition of his patient’s 
person in the course of his professional examinations, as well as upon commun- 
ications made to him by his patient.” Williams v. Johnson, 112 Ind. 273, 274, 13 
N. E. 872. 

See, also, Masonic Mutual Benefit Association v. Beck, 77 Ind. 203, 40 Am. 
Rep. 295. 

In Phelps Dodge Corporation v. Guerrero (C. C. A.) 273 F. 415, 417, plain- 
tiff had testified that a doctor in Morenci had treated him. It was insisted that 





Life] Layne v. Spot Cash Ins. Co. of Topeka 505 


this was a waiver of the privilege and that the doctors might be at lberty to testify 
as to the privileged matter. The court said that the estimony was not “with refer- 
ence to such communications,” and held the offered testimony of the physicians 
was incompetent. This opinion quoted 40 Cyc. 2399 as follows: “There must be a 
distinct and unequivocal waiver, in order to authorize the disclosure of privileged 
communications.” 

See, also, McConnell vy. City of Osage, 80 Iowa, 293, 45 N. W. 550, 8 L. R. A. 


Appellant relies upon the case of Armstrong v. Topeka Railway Co., 93 Kan. 
493, 144 P. 847. There this court held that the statute in question would be liber- 
ally construed in favor of competency of offered evidence. Conceding that to be 
the rule it is well to notice that in that case the plaintiff testified himself and per- 
mitted one of his physicians to testify as to minute details and circumstances of a 
street car injury. The court held that this was a waiver of the privilege as to 
communications made to other physicians. Since that case is being urged as an 
authority for holding that the privilege was waived in this case, the following 
language from Armstrong v. Topeka Railway Co. is noted: “The court is of the 
opinion that the statute does not contemplate the waiver follows from the mere 
fact that the patient himself testifies to his physical condition and to the manner 
and circumstances of his injury. In doing so he need not disclose confidential 
communications to his physician, and if he do not, the communications are still 
privileged.” Page 506 of 93 Kan., 144 P. 84, 851. 

In this case the answers in the application for insurance which are urged as 
a waiver do not constitute any disclosure of a communication which the author- 
ities hold is necessary to constitute a waiver. We therefore conclude that the ar- 
gument of appellant as to the waiver of the privilege is not well taken. 

Appellant makes the further argument that the privilege cannot be claimed 
by a beneficiary under an insurance policy. The books are full of cases where 
the beneficiaries have claimed it. In O’Brien vy. General Accident Fire & Life 
Assurance Corp. (C. C. A.) 42 F.(2d) 48, the court passed squarely on this 
question and held: “Beneficiary under policy could object to evidence of insured’s 
statement to physician on ground it was privileged communication.” 

In Davis v. Supreme Lodge Knights of Honor, 35 App. Div. 354, 54 N. Y. S. 
1023, the court held: “When the knowledge of a physician or surgeon in relation 
to a patient falls within the purview of Code Civ. Proc. § 834, not allowing him 
to disclose it, any party in interest or to an action may object to his testifying 
thereto.” 

It is well settled that the objection may be raised by the person who made 
the communication, his personal representative, or assignee. See 40 Cyc. 2394. 
The reason given for this rule is that the same reason existed why one about to 
confide in a physician should believe that any disgraceful secret he might divulge 
would be kept safely in the breast of the physician after his death rather than 
have it arise from the grave to blacken his memory and bring disgrace on his 
loved ones. This reason applies with equal force to a beneficiary. _ 

We, therefore, conclude that the beneficiary in this case was entitled to ob- 
ject to the testimony of Dr. Barney on the ground that it was a confidential com- 
munication. 

The judgment of the district court is affirmed. 


LAYNE v. SPOT CASH INS. CO. OF TOPEKA. No. 30797. 
Supreme Court of Kansas. Dec. 10, 1932. 
16 Pacific Reporter (2d) 484. 

2. INSURANCE. 

Burden of proving defense that insured, at time of delivery of life policy, 
was not in good health, held on insurer. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

Syllabus by the Court. 

Errors assigned against a judgment in favor of plaintiff on a policy of life 
insurance, predicated chiefly on the want of evidence to sustain it, considered, and 
not sustained. 
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Appeal from District Court, Wyandotte County, Division No. 1; Edward L. 
Fischer, Judge. 

Action by James Layne against the Spot Cash Insurance Company of Topeka 
Kansas. Judgment for the plaintiff, and the defendant appeals. 

Affirmed. 

C. A. Leinbach, of Onaga, and L. W. Johnson, of Kansas City, for appellant, 

Dorsey Green and A. M. Etchen, both of Kansas City, for appellee. 

Dawson, J. 

This was an action on a $500 policy of life insurance issued by defendant to 
plaintiff's wife, and in which he was named beneficiary. 

The wife died, defendant refused to pay, and this action followed. 

Defendant pleaded breach of warranty, in that insured made false statements 
in her application for insurance touching her condition of health and concerning 
her abstention from the use of intoxicating liquor. Other defenses were that by 
the terms of the policy it was not to take effect unless the insured was in good 
health when it was delivered; that she was afflicted with various grave diseases 
of long standing which affected her stomach, heart, liver, kidneys; that she had 
venereal disease at the times of the application and delivery of the policy; and 
that she died of those maladies about two months after the policy of insurance 
was issued. 

Plaintiff joined issue on these defenses by a general denial. A jury was 
waived and the cause was tried by the court. The controlling issues were found 
in favor of plaintiff and judgment was entered accordingly. 

[1] Defendant appeals, contending first that the trial court’s findings were 
not supported by the evidence. These findings were not formal. Rather were 
they an informal opinion of the trial court, and mainly explanatory of its general 
conclusion and judgment in the action. No request was made for special findings, 
and it does not appear that counsel for defendant attacked these so-called tindings 
by motion to set them aside, nor were they complained of in the motion for a 
new trial. Consequently, if they should be regarded as findings of fact within the 
meaning of the Civil Code (R. §. 60—2921), they will have to stand. Huber 
Mfg. Co. v. Claudel, 71 Kan. 441, 445, 80 P. 960: 3 C. J. 987: 38 Cyc. 1990. 

It is next urged that the trial court’s findings were in conflict with the 
evidence. Our perusal of the record constrains us to say that they were not at 
variance with those portions of the evidence, including the oral testimony, to 
which the trial court gave credence. 

[2] It is next contended that the trial court’s conclusion of law, relative t 
the policy contract, was erroneous. On this point, appellant directs our attention 
to a clause in the policy which provides that it was not to take effect unless 
delivered while the assured was in good health. Whether she was in good health 
at the time of its delivery was an issue of fact raised by defendant in the trial 
court. The burden of that defense was on defendant; it did not sustain it; 
and the trial court’s general finding and judgment settled it. 

The next error urged relates to the trial court’s conclusion of law relative 
to the warranties in the application for insurance. Under this assignment defend- 
ant says that the testimony adduced by it to show that the insured was addicted 
to the use of intoxicating liquors cannot be controverted. But it was controverted, 
quite effectively too. There was positive testimony that the insured not only did 
not use intoxicants, but would not permit them to be brought into her home. 
On this point the trial court’s informal opinion—or findings—is illuminating. In 
part, it reads: “The Court: * * * I am convinced from the great weight of the 
testimony, that this woman, the plaintiff's wife, is not a drinking woman, and 
led a good life.” 

This was simply a fact case. The abstract presented by appellant reveals no 
error. The transcript, to which we have also had recourse, suggests nothing to 
justify a misgiving that justice may have miscarried. 

The judgment is therefore affirmed. 
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EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES v. FANNIN. 

es Court of Appeals of Kentucky. June 7, 1932. 

\s Modified Nov. 15, 1932. 
53 Southwestern Reporter (2d) 703. 
1. INSURANCE. 
"Total disability clause of employees’ group policy was not rendered inoperative 
if insured, when leaving employer’s service, was physically able to do any work 
for gain. 

Insurer had issued master policy to insured’s employer and had issued 
insurance certificate to insured, and master policy provided, in substance, 
that, if insured became wholly disabled by bodily injuries or disease and 
would be wholly and presumably permanently prevented thereby for life 
from pursuing any and all gainful occupations, insurer would pay six 
months after receipt of proof thereof certain sum. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

2. INSURANCE. 

Whether insured became wholly and permanently disabled by bodily disease 
held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

3. INSURANCE. 

Where petition alleged insured made demand upon insurer, but insurer denied 
liability and insurer made no motion to require more specific allegation and made 
no issue on question of proof of disability, it would be treated as waived. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

8 INSURANCE. 

In action on total disability clause of policy, evidence that insured had no 
property or income other than from his work held incompetent. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

10. INSURANCE. 

Instruction defining words “wholly disabled” in insurance policy as mean- 
ing substantial inability to obtain and hold employment /eld erroneous. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

\ppeal from Circuit Court, Boyd County. 

\ction by Laura L. Fannin against the Equitable Life Assurance Society of 
the United States. From the judgment for plaintiff, defendant appeals. 

Reversed and remanded. 

William Marshall Bullitt, Eugene B. Cochran, Leo T. Wolford, and Bruce & 
Bullitt, all of Louisville, and H. R. Dysard and Dysard*& Tinsley, all of Ash- 
land, for appellant . 

Vinson & Miller, of Ashland, for appellee. 

Creat, C. 

From a judgment of the Boyd circuit court for $1,600 in favor of Laura L. 
Fannin, beneficiary in two insurance cetrificates issued to James W. Fannin by 
the Equitable Life Assurance Society, hereinafter called the society, under its 
group policy to the American Rolling Mill Company, the society has appealed. 

The master policy issued to the American Rolling Mill Company, hereinafter 
‘alled the company, contains a total and permanent disability provision which in 
part reads: 

“If proof shall be furnished the Society that any employee insured under 
this policy has before having attained the age of 60, become wholly disabled by 
bodily injuries or disease, and will be wholly and presumably permanently pre- 
vented thereby for life from pursuing any and all gainful occupation, the Society 
will pay six months after receipt of such proof in full settlement of all obligation 
under the said policy pertaining to such Employee. * * *” 

It also contains special provisions which so far as pertinent read: 

“1. The insurance upon the life of any employee covered by this contract 
shall continue only so long as such person remains in the employment of the Em- 
ployer. All liability and obligation of the Society with respect to any such em- 
ployee shall cease and determine immediately upon the termination of such per- 
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son’s employment with the Employer, without regard to the cause of such ter- 

mination, except that * * * total disability under the conditions named below, 

shall not constitute termination of employment within the meaning of this clause 

* * * in case of the termination of the employment for any reason whatsoever 

the employee shall be entitled to have issued to him by the Society without further 
evidence of insurability and upon application made to the Society within thirty- 
one days after such termination and upon the payment of the premium applicable 
to the class of risk to which he belongs and to the form and amount of the pol- 

icy at his then attained age, a policy of life insurance. * * * 

“6. Upon termination of employment as shown by the Employer’s records, the 
insurance upon the life of any employee terminates automatically, unless con- 
tinued under the individual conversion option. * * *” 

The certificates issued to insured contained in effect the same provisions as 
those quoted from the master policy; there being a slight difference in wording 
which in no way affects the meaning. 
In her petition, appellee and plaintiff below set out the provisions of the cer- 
tificates issued to her husband, the insured, and filed them with her petition. She 
alleged that while in the service of the company the insured became afflicted with 
pulmonary tuberculosis and being thereby wholly disabled to longer perform the 
duties of his employment with the company and while the two contracts were in 
full force and effect he left its service and employment on August 17, 1929, and 
died from tuberculosis on September 14, 1929. It is further alleged that “she has 
made demand upon the defendant for payment of the amounts due and owing to 
her under the aforesaid contract of insurance, and defendant has declined to re- 
cognize any liability thereunder.” 

By the first paragraph of its answer, the society denied that while in the ser- 
vice of the company the insured became afflicted with pulmonary tuberculosis or 
became wholly disabled or unable to longer perform the duties of his employment 
with the company. 

In a second paragraph, the answer set out the provisions of the policy herein- 
before quoted, and, after quoting the latter provision, it is alleged in substance 
that on August 16, 1929, the insured, upon two days’ notice to the company, vol- 
untarily terminated his employment and ceased to remain in its service, that the 
company thereupon recorded the termination of such employment upon its records 
and upon its insurance ledger and gave notice of such termination to the society. 
It is further alleged that the insured did not upon such termination of his em- 
ployment or at any time thereafter apply to the society for life insurance or pay 
to it any premium for such policy, and further that, while insured under the 
group policy, James W. Fannin did not become wholly or permanently or at all 
disabled so as to be prevented for life from pursuing any and all gainful occupa- 
tion.. The issues were completed by reply, and a trial before a jury resulted ina 
verdict upon which the judgment appealed from is based. 


As grounds for reversal, counsel for appellant argue five points, but, since 
the first and third challenge the sufficiency of the evidence to take the case to the 
jury or to support the verdict, they will be treated together. 


The first certificate of insurance was issued to James W. Fannin in 1925 and 
he continued in the employment until about August 17, 1929. ‘There is, however, 
evidence that during this time he secured several months’ leave of absence upon 
the advice of his physician and went to Arizona for his health. For about two 
weeks after he ceased working for the company insured worked at a filling sta- 
tion of the Standard Oil Company at Ashland. On September 6 he left his home 
to visit a friend, Frank Keller at Muskegon, Mich. Some of the employees at the 
American Rolling Mills Company testified that, when Fannin quit work there, he 
told them he was going to Michigan to work in oil fields. It is impracticable as 
well as unnecessary to give a detailed statement of all the evidence bearing on 
the physical condition of Fannin before he left the employment of the company. 
We think it sufficient to give a summary of the evidence bearing on that question. 

For appellee, it is made to appear that while Fannin was at work for the 
company from 1924 to August, 1929, he lost 40 or 50 pounds in weight, looked 
badly, was short of breath, coughed continuously, spit blood, had night sweats, 
low blood pressure, often in the morning subnormal temperature with a high 
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temperature in the evening. Dr. Hunter testified that he treated him for about 
five years before his death, and during that time he was suffering with pulmonary 
tuberculosis and tubercular bronchitis. The doctor testified that he secured from 
Mr. Fannin such family and other history as was necessary to make a diagnosis 
of his trouble, and he was permitted to testify as to the history given him by the 
patient, including statements that he was a cook in a tubercular camp while 
in the service of the United States in the World War. The doctor further 
testified that he advised the trip made by insured to Arizona because that climate 
was good for pulmonary troubles. It is further in evidence that some time 
before leaving the employment of the company and at all times thereafter 
appellee was weak and anemic to such an extent that the least exertion would 
cause labored and difficult breathing, smothering, and trembling of the arms and 
legs. On his way to Michigan he had severe hemorrhages from his lungs. Drs. 
Pangerl and Chapin, who were called to treat him in Mr. Keller’s home at 
Muskegon, gave as their opinion that he had an advanced case of tuberculosis. He 
was later removed to the Muskegon County Sanitorium where he died September 
14. Dr. Bartlett, the superintendent and medical director of the sanatorium, 
testified that he made a microscopic examination of the patient’s sputum and 
found it to be negative, and he gave as his positive opinion that Mr. Fannin 
died of lobar pneumonia. 

For the society, it is shown that during the year 1929, and before Mr. Fannin 
quit work on August 17, he was absent from his work only one day, which was 
in June, and that he worked one Sunday in January, one in February, two in 
March, two in May, two in June, and two in August. During the last thirty 
days with the company he worked three full Sundays, and on at least two 
different days he worked for eleven hours. The company employed a physician, 
Dr. W. H. Rice, to conduct a dispensary and give medical advice and treatment 
to its employees free of charge, and he stated that after Mr. Fannin came back 
from Arizona in March, 1928, he was given a complete examination but no 
treatment, and, so far as he knew, there was nothting wrong with his health 
from that time until he quit work. 

[1] While reference is made by counsel for appellant to provision that the 
insurance shall automatically cease and determine upon the termination of the 
employment, it is not contended that appellee is precluded by that provision, if 
at the time insured left the employment of the company he had become wholly 
and presumably disabled for life so as to be prevented from pursuing gainful 
occupation. They do, however, insist upon such a circumscribed and _ literal 
interpretation of the disability clause in the contract as would render it inoperative 
if the insured at the time he quit the service of the company was physically able 
to do any work whatever for gain. Such a narrow construction is entirely out 
of harmony with decisions of this court. Henderson v. Continental Casualty Co., 
239 Ky. 93, 39 S.W.(2d) 209, and cases therein cited; John Hancock Mutual 
Life Ins. Co. v. Cave, 240 Ky. 56, 40 S.W.(2d) 1004. 


[2] Clearly the evidence was sufficient to make an issue for the jury on the 
question whether before the termination of his employment with the company 
Mr. Fannin became wholly and permanently disabled by bodily disease within 
the terms and meaning of the disability provisions of the contract. 


[3] As a second point, it is argued that, under the terms of the policy, 
proof of total disability was a condition precedent to the payment of any sum 
due under the disability provision, and that, since appellee neither alleged or 
proved that she ever furnished such proof, the court should have directed the 
jury to find for appellant. It is alleged in the petition as hereinbefore pointed 
out that appellee made demand upon appellant for payment of the amount due 
her under the contract of insured, but that it declined to recognize any liability 
thereunder. The society made no motion to require the allegations to be made 
more specific, and made no denial in its answer and no issue on the question of 
proof or notice of disability. In such circumstances, it will be treated as waived. 
National Life & Accident Insurance Co. v. Hedges, 233 Ky. 840, 27 S.W.(2d) 
422; Federal Life Insurance Co. v. Holmes’ Committee, 232 Ky. 834, 24 S.W.(2d) 
906; Continental Casualty Co. v. Mathis, 150 Ky. 477, 150 S. W. 507; Brady v. 
Mutual Benefit Department, 215 Ky. 177, 284 S. W. 1045. 
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As the judgment must be reversed because of error in instruction, the fourth 
point discussed by appellee, we shall, before discussing that, pass to the fifth 
point, which calls in question the competency of certain evidence admitted on behalf 
of appellee. 

[4] It is asserted that the court erred in permitting Mrs. Fannin, the 
beneficiary, to testify about transactions with her husband. It is complained 
that Mrs. Fannin was permitted to state that her husband went to work for the 
company in the spring of 1924, and for several months prior had been in 
California for his health. While there is merit in the contention that this eyi- 
dence was incompetent and should not have been admitted (North American 
Accident Insurance Co. v. Caskey’s Adm’r, 218 Ky. 750, 292 S. W. 297), the 
judgment would not be reversed for that reason, because a number of other 
witnesses testified to the same facts, and it was therefore not prejudicial. 

[5-7] Further argument is made that the court erred in permitting Mr. 
McWharter, a layman, to testify as to the physical condition of Mr. Fannin, 
and to state that “he had all the indications of a man with tuberculosis to me.” 
Appellant is not in position to raise this question, since there was no objection or 
exception to the introduction of the evidence. And in this connection attention 
may be called to the prevailing rule that lay witnesses may testify as to the 
apparent vigor, strength, and physical condition of another person and as to the 
presence or absence in such person of symptoms indicating forms of disease so 
common and well understood as to be within the knowledge of a layman. But 
the evidence of a layman should be confined to facts withtin his knowledge and 
not permitted to extend to matters of opinion, since he cannot diagnose diseases 
or give expert evidence with reference thereto. North American Accident Ins. 
Co. v. Caskey’s Adm’r, supra; Grand Lodge, Brotherhood, etc., v. Johnson, 228 
Ky. 669, 15 S.W.(2d) 499: Sovereign Camp, W. O. W., v. Morris, 212 Ky. 261, 
278 S. W. 554. 

[8] It is further insisted that the court erred in permitting testimony that 
Fannin had no property or income other than from his own work. No doubt 
this evidence was introduced to meet the contention of appellant that appellee did 
engage in work after he left the employment of the company and _ therefore 
recovery could not be had under the terms of the policy. Evidently its purpose 
was to show that defendant worked as a matter of necessity. The right of 
recovery in this case is made to depend upon the physical condition of insured 
and not upon his financial condition or income. We are constrained to hold 
that this evidence was incompetent and should not have been admitted. 


[9] It is further argued that the court erred in permitting Dr. Hunter to 
testify as to the history Fannin gave of his case. Statements made to a physician 
by a patient relating to matters which are necessarily important for him to know 
in order that he may make a correct diagnosis and render proper and effective 
treatment are competent, and may be admitted in evidence. Steel Coal Co. v. 
Vanover, 209 Ky. 148, 272 S..W. 418; Mass. Bond & Ins. Co. v. Duncan, 166 
Ky. 515, 179 S. W. 472: North American Accident Ins. Co. v. Hill’s Adm’x, 
182 Ky. 125, 206 S. W. 170: Shade’s Adm’rr v. C.-C. E. Ry. & Transfer & 
Bridge Co., 119 Ky. 592, 84 S. W. 733, 27 Ky. Law Rep. 224; Omberg v. U. S. 
Mutual Association, 101 Ky. 303, 40 S. W. 909, 72 Am. St. Rep. 413, 19 Ky. Law 
Rep. 462. 

[10, 11] Practically all criticism made of the instructions given by the court 
is directed at instruction No. 2, which defines words quoted from the disability 
clause as used in other instructions. The instruction attempts to embody a 
number of definitions of total disability as contained in cases dealing with policies 
with similar provisions, but is more or less argumentative in its nature, and 
calculated to be confusng rather than helpful to a jury. It improperly defines 
the words “wholly disabled,” etc., as meaning a reasonable and_ substantial 
inability to obtain and hold employment, and is clearly erroneous in its reference 
to the effect of evidence as to labor performed by insured under pressure of 
necessity. Much that is contained in this instruction might constitute proper and 
legitimate argument to a jury, but. should be omitted from the instructions. On 
another trial, the court should, in lieu of the instruction given and in defining 
the words quoted from the disability provision in the contract, instruct the jury, 
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jn substance, that, as used in the instructions, they mean inability to do and 
perform in a reasonable and practical way all material acts in the pursuit of the 
occupation or employment of the insured, but do not mean absolute helplessness 
or entire physcial disability. With this modification, instructions as given cor- 
rectly embody the issues made by pleading and proof. It is most earnestly argued 
by counsel for appellant that the court erred in not giving instruction E offered 
in its behalf to the effect that, if insured became totally and permanently disabled 
after the termination of his employment on August 17, 1929, the jury should 
find for appellant. Manifestly the court did not err in this particular, since the 
jury could not find for appellee unless they believed from the evidence that the 
alleged disability of insured occurred prior to the time he left the employment 
ot the company. That was the only issue to be presented to the jury, and it is 
properly presented under the instructions given with instruction No. 2 modified 
as hereinbefore indicated. 

Judgment reversed, and cause remanded for proceedings consistent with this 
opinion. 


ETTER v. NATIONAL LIFE & ACCIDENT INS. CO. 
Court of Appeals of Kentucky. Oct. 28, 1932. 
53 Southwestern Reporter (2d) 967. 
2. INSURANCE. 

Insured’s condition, real or apparent, subsequent to making of representa- 
tions concerning health held immaterial where truth of representations was issue. 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

3. INSURANCE. 

Evidence of insured’s false representations as to health in application 
quired directed verdict for insurer in action on life policy. 

Application containing representations of good health was dated 

\pril 16th, policy was issued on May 11th, and insured died of cancer 

on August 11, 1927. The proof of death disclosed that insured had ‘con- 

sulted physician short time before signing the application wherein she 

stated that she had not consulted physician for any ailment since child- 
hood. There was evidence that diagnosis of cancer without microscopic 
examination was impossible, but there was no proof that insurer’s witness 

had not made such examination. There was also evidence that insured 

was able to work until two weeks before her death, and that physician 

had not found anything wrong with insured when he made a casual ex- 

amination of her in April, 1927. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

\ppeal from Circuit Court, McCracken County. 

Action by Jeanette Etter against the National Life & Accident Insurance 
‘‘ompany. From judgment for defendant on directed verdict, plaintiff appeals. 

\ffirmed. 4 

J. B. Allensworth, W. A. Berry, and A. M. Nichols, all of Paducah, for ap- 
pellant. 

L.. B. Alexander and C. C. Grassham, both of Paducah, for appellee. 

Rees, J. 

This case has been tried three times and this is the third appeal. The opin- 
ions on the former appeals are reported in 228 Ky. 399, 15 S.W.(2d) 242 and 236 
Ky. 418, 33 S.W.(2d) 302. 

leanette Etter was the beneficiary in a $1,000 policy of life insurance issued 
to Bessie Smith by the National Life & Accident Insurance Company. The ap- 
plication for the policy was dated April 16, 1927, the policy was issued on May 
11, 1927, and the insured died on August 11, 1927. 

The insured in answer to specific questions stated in the application for the 
policy that she had not had certain diseases and had not consulted a physician 
for any ailment or disease since childhood. The proof of death furnished the 
insurance company by the beneficiary disclosed that the insured died of cancer 
and that she consulted a physician a short time before the application was signed 
by her. The company denied liability and the beneficiary brought this action to 
recover on the policy. 
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The company in its answer pleaded that the insured in her application made 
certain representations which were false and material. On the first trial the de. 
fendant’s motion for a directed verdict in its favor was sustained and a judg- 
ment was entered dismissing the petition, and, on appeal, that judgment was re- 
versed on the ground that the materiality of the alleged false representations 
was not shown by a witness competent to speak on the subject. Etter v. National 
Life & Accident Insurance Company, 228 Ky. 399, 15 S.W.(2d) 242. 

On the second trial the case was submitted to the jury which returned a ver- 
dict in favor of the plaintiff and a judgment was entered in accordance with the 
verdict. On appeal to this court that judgment was reversed on the ground that 
the verdict was flagrantly against the evidence. National Life & Accident Insur- 
ance Company v. Etter, 236 Ky. 418, 33 S.W.(2d) 302. 

At the third trial of the case, the trial court, at the conclusion of all the evi- 
dence, peremptorily instructed the jury to find for the defendant, and from a 
judgment dismissing her petition the plaintiff has appealed. 

[1-3] The sole question presented is whether there was sufficient evidence to 
take the case to the jury. The witnesses for the defendant on the second and 
third trials were the same. On the third trial the plaintiff introduced for the 
first time Dr. Stewart and Dr. Shemwell who testified in substance that a correct 
diagnosis, where the presence of cancer is suspected, can be made only by a mi- 
croscopical examination of the infected tissues. The purpose of the evidence was 
to affect the positive statement of Dr. Kiser that the insured died of cancer with 
which she had been afflicted for several months. Dr. Kiser testified that he ex- 
amined the insured and based his diagnosis on that examination, but whether or 
not he made a microscopical examination does not appear. He was not asked 
and he did not describe the nature of the examination made by him. Conse- 
quently the testimony of the two physicians introduced by the plaintiff had no 
bearing on any issue in the case and was irrelevant. Plaintiff also introduced 
several witnesses, in addition to those introduced on the former trial, who testi- 
fied that the insured was able to work until two weeks before her death. In 
speaking of similar testimony in the opinion on the second appeal it was said 
that such evidence had little, if any, weight as it did not contradict the positive 
testimony of those who testified that the insured was in bad health previous to 
the time she made application for the insurance. 

The question in issue was whether or not the insured made false and mater- 
ial representations in her application as to any illness suffered or any physician 
consulted by her previous to that time. The condition or apparent condition of 
her health, subsequent to the time she made the application, could not affect the 
falsity or materiality of her representations. It was admitted by the plaintiff 
and her witnesses that the insured had been ill, had spent two weeks in a hos- 
pital, and had been treated by a number of physicians a few months before the 
application was made. On the second appeal it was held that the testimony of 
Dr. Kidd afforded the required scintilla of evidence to take the case to the jury, 
but was not sufficient to sustain the verdict. Referring to his testimony, the 
court said: “The evidence of Dr. Kidd barely contradicted the other evidence al- 
though he did state that the insured was in good health at the time he made the 
examination, as his evidence clearly showed that he did not make such an ex- 
amination as would have disclosed the ailment which the witnesses for the in- 
surance company stated existed at the time. If there is any evidence of a sub- 
stantial nature, the question is one for the jury. We have reached the conclu- 
sion that.the evidence of Dr. Kidd was sufficient to take the case to the jury, 
but the verdict of the jury is flagrantly against the weight of the evidence.” 


On the second trial in response to the question, “Was there anything wrong 
with Bessie Marshall Smith at the time you examined her?” Dr. Kidd answered, 
“No.” On the last trial in answer to the same question, he said, “I never found 
anything wrong with her.” This was quite different from the positive statement 
made by him on the former trial to the effect that she was in good health when 
he examined her in April, 1927, especially when considered in connection with his 
statement that his opinion of her condition resulted from a casual examination 
made by him and from answers which she gave. On the last trial the evidence 
of Dr. Kidd did not amount to even a bare contradiction of the other evidence. 
There was a total lack of evidence of a substantial nature to take the case 
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to the jury, and the trial court did not err in directing the jury to return a ver- 
dict for the defendant. 
Judgment is affirmed. 


SETSER v. CORBIN COUNCIL NO. 80, JUNIOR ORDER UNITED 
MECHANICS. 
Court of Appeals of Kentucky. Oct. 28, 1932. 
53 Southwestern Reporter (2d) 956. 
INSURANCE. ; 

Insured’s son, designated as beneficiary of funeral benefit certificate, held en- 
titled to payment of benefit as against his stepmother and her children (Ky. St. § 
681c-6). 

(For other cases, see Insurance, Dec. Dig. § 793.) 

Appeal from Circuit Court, Whitley County. ; ; 

Action by Minnie Setser and others against Corbin Council No. 80, Junior 
Order United Mechanics, in which Robert Setser intervened. From a judgment 
for plaintiffs, intervener appeals. 

Reversed. 

Hiram H. Owéns, of Barbourville, for appellant. 

B. B. Snyder, of Williamsburg, for appellees. 

Drury, C. 

In a controversy between Robert Setser and his stepmother and her children, 
Robert was unsuccessful and has appealed. On July 24, 1917, Nathan M. Setser 
became a member of Corbin Council No. 80 of the Junior Order United American 
Mechanics. He was in good standing on November 29, 1930, when he died. This 
society, a Pennsylvania corporation, maintains an insurance department and a 
funeral benefit department for the payment of what is known as funeral benefits. 

The benefits in this case are alleged to be $500 and are, by the laws of the 
society, payable to the same class of persons set out in section 68lc-6 Ky. St. 

The laws of the society further provide: “Gen. Sec. 473, Sec. 41, No bene- 
ficiary has any vested interest in a certificate until the death of the member to 
whom it was issued.” 

A similar provision is made by section 68lc-6 Ky. St. 

Nathan M. Setser had not prior to July 20, 1930, designated any one as 
beneficiary. Upon that day she executed and there was by him transmitted to and 
filed with Corbin Council No. 80, J. O. U. A. M., the following paper: 


. “Corbin, Kentucky. July 20, 1930. 
“The Junior Order United American Mechanics, 
Council No. 80, Corbin, Kentucky. 


_. “Sirs: This is to certify that I desire to change my death benefits that I have 
with said order. I wish to make it to my son, Robert Setser, who is a member of 
said Council. He is seeing to my support, and care. I have been away from my 
home for the past four months and my wife has never been to see me or try to 
do anything in any way to help care for me. 

“(Signed] (x) N. M. Setser, 
“Witness : 
“[Signed] G. W. Walden. 
“G. T. Gregory.” 


Nathan M. Setser had been married twice and after his death this $500 was 
claimed by Robert Setser who is a child of Nathan M. Setser by his first wife 
and is the one designated in the above writing as beneficiary, and it was also 
claimed by Minnie Setser, the second wife and surviving widow of Nathan M. 
Setser, and his three children of this second marriage, so Corbin Council No. 80 
declined to pay it to any one. 


The widow and her children sued Corbin Council No. 80, Robert Setser inter- 
vened and set up his designation as beneficiary, and Corbin Council No. 80 paid 
the $500 to the First National Bank of Williamsburg at the request, and on the 
agreement, of these claimants, and Corbin Council No. 80 was allowed to go 
without day. 
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Mrs. Setser and her children in their pleading set up this by-law of this 
society passed in 1929: 

“June 18, 19, and 20, 19290. 
“General Section 920. 

“Nothing herein shall prevent a member from designating with his council his 
beneficiary. Such designation must be by, and with the consent of his council.” 

These claimants have agreed and stipulated that Nathan M. Setser on July 
20, 1930, designated Robert Setser as his beneficiary and had not previously made 
a designation, and that this designation was by and with the consent of (the) 
council. 

We have already stated there is a provision in the laws of this society and in 
section 68lc-6 Ky. St., fixing the class of persons that may be made beneficiary, of 
this funeral benefit, that is, it must be paid to the wife, children, parents, etc, 
of the insured, but there is nothing in the laws of the society that are before 
us or in the statute that requires that this shall be paid to them in the order 
named, on the contrary it clearly appears that there is merely a class designated 
from which the insured may Select the beneficiary he desires, and in this case the 
insured selected Robert Setser from such class and designated him, and by that 
designation other members of the class are excluded. 

In view of this, Robert Setser was clearly entitled to have this $500 paid to 
him, and it is now so ordered and the judment appealed from is reversed. 


GRAYSON v. LIFE INS. CO. OF VIRGINIA. No. 14200. 
Court of Appeal of Louisiana. Orleans. Nov. 21, 1932. 
144 Southern Reporter 643. 
1. INSURANCE. 


Evidence held to show that woman who had lived with insured as common- 
law wife and was named beneficiary in life policy was party intended to he 
named as beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 155.) 

2. INSURANCE. 

Widow who was never named as beneficiary of husband's life policy had no 
right to proceeds thereof. 

(For other cases, see Insurance, Dec. Dig. § 585[1].) 

3. INSURANCE. 

Woman who was living with insured as his concubine held eligible to be named 
as beneficiary in life policy. 

(For other cases, see Insurance, Dec. Dig. § 139.) 

4. INSURANCE. 

Proceeds of life policy payable to named beneficiary held not subject to claim 
for funeral expenses, particularly where not provided for in policy. 

(For other cases, see Insurance, Dec. Dig. § 590.) 

Appeal from First City Court of New Orleans; Wm. V. Seeber, Judge. __ 

\ction by Mrs. Angie Grayson, known as Angie Blisset, against the Life 
Insurance Company of Virginia, in which Rosa Blisset intervened. From a judg- 
ment dismissing the suit, plaintiff appeals. 

Reversed, judgment rendered for plaintiff, and petition of intervention dis- 
missed. 

Charles J. Mundy, of New Orleans, for appellant. 

Solomon S. Goldman, of New Orleans, for appellee. 

Jules A. Grasser, of New Orleans, for intervener. 

Hiccins, J. 

_. Mrs. Angie Grayson, also known as Angie Blisset, claiming to be the bene- 
ficiary of a life insurance policy issued by the defendant company to William 
Blisset on July 24, 1905, sued to recover the face value thereof, $186.85. The 
defendant filed an answer admitting the issuance of the policy, proper proof of 
death, and interpleaded one Rosa Blisset, who claimed the proceeds of the policy 
as the lawful widow of deceased. The defendant secured an order to deposit the 
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proceeds of the policy in the registry of the court in order that it might be paid 
to the claimant whom the court held to be legally entitled to it. 

Rosa Blisset filed a petition of intervention and an answer in which she set 
up the following claims and defenses: (1) That the deceased intended to name 
her as beneficiary, and that, as she is the lawful widow of the deceased, she is 
entitled to the proceeds of the policy; (2) that, as plaintiff was the concubine of 
the deceased, she could not be lawfully designated as beneficiary; (3) that the 
purported change of beneficiary to the plaintiff was unauthorized and a forgery; 
(4) that the proceeds of the policy should be applied to the payment of the 
balance due on the funeral bill. 

There was judgment dismissing the entire suit, and the plaintiff alone has 
appealed. 

The record shows that the policy was issued on July 24, 1905, and the mother 
of the deceased was named as beneficiary. Upon his mother’s death, deceased, in 
writing, named his sister as beneficiary on February 18, 1915. His sister having 
subsequently died, upon his written request the beneficiary was changed to the 
plaintiff “Angie Blisset (relationship wife).” The insured died in this city on 
August 16, 1931. 

{1] We shall take up the issues raised by the intervener in the above order. 
It appears from the record that the intervener was at no time designated as the 
beneficiary of the policy by name. She contends that, as the record shows that 
plaintiff was the concubine of deceased, it was his intention to name his wife, 
Rosa Blisset, and not Angie Blisset, as beneficiary, and that the court should hold 
that she, Rosa Blisset, is the beneficiary. The evidence shows that the plaintiff 
had lived with the deceased as his common-law wife for a number of years, and 
that he looked upon her as his wife. It is quite unlikely that, if he intended to name 
Rosa Blisset as his beneficiary, he would have named, in writing, Angie Blisset 
as beneficiary. It is our opinion that it was the intention of the deceased to name 
Angie Grayson, also known as Angie Blisset, as the beneficiary of the policy, and 
that he designated her as his wife because he had been living with her as his 
common-law wife. Therefore, having found that the plaintiff was the party in- 
tended to be named as beneficiary by the deceased, can it be said that the inter- 
vener, as widow, has any claim to the proceeds of the policy? 

|2] In Chance v. Grand Lodge Knights of Pythias, etc, 13 La. App. 362, 125 
So. 894, this court held that, where the widow had never been named as beneficiary 
of the policy, she was without any right to the proceeds thereof. 

[3] The point made by intervener that, as plaintiff was living with deceased 
as his concubine, she was ineligible to be named as beneficiary, is clearly without 
merit. Sizeler v. Sizeler, 170 La. 128, 127 So. 388. 

The evidence in the record is wholly insufficient to prove that the deceased did 
not authorize the change of beneficiary, and that his signature to the written appli- 
caiton for that purpose was a forgery; consequently that issue is also decided in 
favor of the plaintiff. 

[4] As to the final claim that the proceeds of the policy should be paid to the 
intervener for the purpose of paying the balance due on the funeral bill, the 
record shows that the beneficiary did not order the funeral, and that the inter- 
vener took charge of the body of the deceased in the absence of plaintiff and had 
the remains of the insured interred. While his estate might be liable for the 
payment of the funeral bill, we have not been referred to any authority which 
would justify us in holding that the proceeds of the life insurance policy here 
would be subject to that claim, particularly in the absence of such a provision in 
the policy. 

For the reasons assigned, the judgment appealed from is annulled, avoided, 
and reversed, and it is now ordered, adjudged, and decreed that there be judg- 
ment herein in favor of Angie Grayson, also known as Angie Blisset, plaintiff, 
against the Life Insurance Company of Virginia, defendant, in the sum of 
$186.85, to be paid from the money now on deposit in the registry of the trial court. 
__It is further ordered, adjudged, and decreed that the petition of intervention 
of Rosa Blisset be, and the same is hereby, dismissed: all costs of these proceed- 
ings to be paid by intervener. 

Reversed. 
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WILLIAMS v. KNIGHTS OF PYTHIAS, STATE OF LOUSIANA, 
OF NORTH AMERICA, SOUTH AMERICA, EUROPE, 
ASIA, AFRICA AND AUSTRALIA. 
No. 4322. 
Court of Appeal of Louisiana. Second Circuit. Dec. 16, 1932. 
144 Southern Reporter 754. 
1. INSURANCE. 


Subordinate lodge officers were agents of Grand Lodge to receive policy and 
proof of insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 789[1].) 

2. INSURANCE. 

Suit on policy providing that no action should be maintainable after one year 
from date that payment should be due, brought in June, 1931, held barred, though 
subordinate lodge to which beneficiary surrendered policy in September, 1929, 
failed to deliver policy to Grand Lodge until September, 1930. 

(For other cases, see Insurance, Dec. Dig. § 812.) 

Appeal from Fourth Judicial District Court, Parish of Morehouse; 
Sandel, Judge. 

Suit by Gus Williams, Jr., against the Knights of Pythias, State of Louisiana, 
of North America, South America, Europe, Asia, Africa, and Australia. 
judgment for defendant, plaintiff appeals. 

Affirmed. 

Madison & Madison, of Monroe, for appellant. 

F. B. Smith, of New Orleans, for appellee. 

Drew, J. 

The defendant, a fraternal beneficiary association, issued to Gus Williams, 
Sr., an endowment insurance policy; he being a member of Lodge No. 28, Star of 
Morehouse, at Jones, La. The policy is dated December 3, 1917, and was to re- 
main in force and effect as long as Gus Williams was a member in good standing 
of his lodge. The policy, constitution, and by-laws of the defendant organization 
constituted the contract of insurance between Gus Williams and the defendant. 
The dues of the lodge were $1 per month, payable on or before the 10th of each 
month. It is admitted that Gus Williams was a member in good standing in 
June, 1929. He died on September 9, 1929. 

His son, Gus Williams, Jr., instituted this suit as beneficiary under the said 
policy, on June 16, 1931, alleging that, at the time of death, his father was a mem- 
ber in good standing, and that, after his father’s death, he, the petitioner, did all 
things necessary for him to do to comply with the rules of said lodge in perfect- 
ing his claim to the insurance. He prays for judgment against the defendant 
for the face value of the policy, and for $250 as attorney’s fees. 

Defendant answered, basing its defense on the ground that deceased was 
suspended from membership in the lodge on August 14, 1929, for nonpayment of 
dues, and stood suspended at the time of his death, and was therefore not en- 


titled to any of the benefits of its endowment department or of the burial depart- 
ment. 


Percy 


From a 


On the day of trial, after the evidence was heard, defendant filed a plea of 
prescription of one year, based upon the following clause in the contract: “Fail- 
ure to file claim for endowment, within twelve months from the date of death, 
shall forfeit all claim to endowment benefits on this policy; nor shall any action 


at law or in equity be maintainable after one year from the date that payment 
shall be due under this policy.” 


The face of the policy states that the defendant will pay to the beneficiary 
named therein the amount due under the policy on satisfactory proof of the 
death of the insured and the surrender of the policy. There is no dispute be- 
tween plaintiff and defendant as to the application of these provisions, both main- 
taining that they are valid and binding in law, but plaintiff contends that the 
policy itself shows, by a rubber stamp mark on the back of it, that it was received 
by the defendant September 27, 1930. This is also admitted in the answer, and, 
under the above-stated provisions of the policy, that payment was not due, un- 
der said policy, until that date; that his suit was filed on June 16, 1931, and there- 
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jore the prescriptive period of one year had not run; that the delay in forward- 
ing the proof of death and the policy was through no fault of his, but through 
the fault and negligence of the subordinate lodge, which officers were agents of 
defendant, and upon whom the constitution and by-laws placed the duty of for- 
warding to defendant the proof of death and the policy; that on September 10, 
1929, he delivered to the proper officer of the subordinate Lodge the insurance 
policy, and soon thereafter the proper officers prepared the necessary proof of 
death; and that, when plaintiff delivered the policy to the officers of the subor- 
dinate lodge, he had done all required of him by the contract, and therefore can 
not be held responsible for the negligence of the agents of defendant. 

[1] We fully agree with the contention of plaintiff that he did all required 
of him by the contract of insurance. However, we go further and hold that, 
when he did, payment of the policy was then due, and this was at a time more 
than one year prior to the filing of this suit. The officers of the subordinate 
lodge were agents of the Grand Lodge, as we have often held, and to hold that 
the payment was not due because the defendant’s agents failed in their duty 
would be to hold that the agents of defendant could put off the due date for- 
ever, and thereby defeat any and all claims of insurance due by their principal. 
Such a ruling would be absurd. Certainly plaintiff would have no right to sue 
until the payment was due. Under plaintiff’s contention, if the officers of the 
subordinate lodge failed to perform their duty, and had not until now forwarded 
the proof of death and the policy to defendant, and he filed this suit, an excep- 
tion of prematurity would be good. Such a ruling would be equivalent to saying 
that defendant could inject a clause into every insurance contract that would 
give it the right to nullify every contract by inaction after the death of the in- 
sured, and no such clause could or would be upheld by any court. When plain- 
tiff gave to the officer or officers of the subordinate lodge the policy, and furnish- 
ed them with the necessary proof of death, he had completed his part of the con- 
tract as much so as if he had delivered them to the defendant. The officers of 
the subordinate lodge were the agents of defendant, with whom he was authorized 
to deal. 

[2] We therefore find that more than one year had elapsed from the date 
payment was due under the policy until suit was filed, and the plea of prescrip- 
tion of one year should have been sustained. 

It is therefore ordered, adjudged, and decreed that the plea of prescription of 
one year is sustained, and plaintiff’s suit dismissed, at his cost. 

Judgment affirmed. 

STATE LIFE INS. CO. v. CUMPTON. 
CUMPTON v. STATE LIFE INS. CO. 
Nos. 4382, 4383. 
Court of Appeal of Louisiana. Second Circuit. Dec. 16, 1932. 
144 Southern Reporter 769. 
l. INSURANCE. 


Evidence established insured endeavored to honestly answer questions in 
application regarding his health. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 
2. INSURANCE. 
_. Evidence held insufficient to establish insured in application for life policy 
falsely stated he had not been attended by physician during past five years: 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 
3. INSURANCE. 

Allegations of insured suing on total disability provision of life policy held 


to sufficiently charge insured was prevented from following business for remunera- 
tion, , 


Insured alleged that, as a result of his injuries, he had become totally 
and permanently disabled from doing any kind of work. 


(For other cases, see Insurance, Dec. Dig. § 635.) 
4. INSURANCE. 
That insured who had waived right to prohibit physician from testifying 
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regarding his health would not sign order asking physician to furnish insurer 
information concerning insured’s condition held not to preclude insured from 
suing insurer. : ; 

Insured was not precluded from maintaining suit against insurer since 
insured’s application expressly waived the right that he was asked to 
waive by signing the order requesting physician to furnish information, 
and hence the order, if given, would have been merely cumulative. 


(For other cases, see Insurance, Dec. Dig. § 291[1].) 


5. INSURANCE. , ‘ Be od sis a 
Evidence sustained finding insured, suing on disability provision of life policy, 
was totally disabled as result of injuries. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from Fifth Judicial District Court, Parish of Richland; C. J. Ellis, 
Judge. 

Suit by the State Life Insurance Company against Lem Scott Cumpton which 
was heard with the suit of Lem Scott Cumpton against the State Life Insurance 
Company. From adverse judgments in each case, the State Life Insurance Com- 
pany appeals. 

Affirmed. 


Tobin R. Hodge, of Rayville; for appellant. 

Warren Hunt, of Rayville, for appellee. 

PALMER, J. 

On November 3, 1930, Lem Scott Cumpton of Rayville, La., made application 
to the State Life Insurance Company of Indianapolis, Ind., for a policy of insur- 
ance on his life in the sum of $2,000. He signed the application, answering all 
questions contained therein. He also submitted himself to the company’s doctor 
for a physical examination, after which the doctor made his report thereon to the 
company. Based on this application and the doctor’s report, the life insurance 
company, on November 21, 1930, issued its policy No. 434402, insuring the life of 
said Cumpton in the sum applied for, in which policy Mrs. Lula Mae Cumpton, 
wife of the insured, was named, the beneficiary. 

Under the terms of the policy, if the insured, while the policy and disability 
provisions were in force, became totally disabled as therein defined, due to bodily 
injuries or disease, before reaching the age of 60 years, and that such disability 
continued uninterruptedly for a period of not less than four months, the company 
obligated itself, subject to certain stated conditions, to waive payment of all 
premiums becoming due after the commencement and during the continuance of 
such total disability, and, in addition, to pay to the insured an income of $20 per 
month for the fourth and each subsequent completed month of such continuous 
disability so long as the insured lives and remains so disabled. 

In suit No. 4383, Lem Scott Cumpton sues to recover the sum of $20 per 
month beginning with the fourth month from the date of certain alleged injures 
which he claims rendered him totally disabled. He alleges that on December 26, 
1930, while he was at work on the construction of a certain building, he acci- 
dentally fell from the building, striking his head on a large timber and fracturing 
his skull at or near the base, as a result of which he has become totally and 
permanently disabled from doing any kind of work, and hence is entitled to col- 
lect the said income of $20 per month so long as he remains so disabled. 


Defendant, State Life Insurance Company, excepted to the petition on the 
grounds that it does not disclose a cause or right of action..In the same document, 
with full reservation of all its right under this exception, defendant pleaded pre- 
maturity on the ground that, in plaintiff's application for the policy, he waived 
all his rights to prevent any physician who may have treated him or prescribed 
for him, testifying concerning such treatment, and that after receiving from 
plaintiff purported proof of injury, it requested him to sign a prepared letter to 
the Veterans’ Bureau asking them to give defendant full details concerning the 
diagnosis made by their medical representatives of plaintiff’s case, and that plain- 
tiff refused to sign the letter for information defendant was entitled to before 
passing upon plaintiff’s claim in that suit. 
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The exception of no cause or right of action was overruled by the lower 
court. The record is silent as to any direct ruling on the plea of prematurity. 


With full reservation of all its rights under these exceptions, defendant an- 
swered, admitting the issuance of the policy sued on and that it contained the 
provisions to pay an income of $20 per month if plaintiff should become totally 
. disabled from bodily injuries or disease, but it denies plaintiff's alleged injuries 
and disability. It further denies that notice of injury was given as required by the 
terms of the policy. Defendant then alleged that the policy was issued on false 
representations of plaintiff, rendering the policy null and void and that it has filed 
a separate suit to cancel it. 


In suit No. 4382 the State Life Insurance Company sued Lem Scott Cumpton 
to cancel the said policy and alleged that defendant secured the policy upon 
knowingly making false answers in- his signed application to certain questions 
dealing with material matters. It further avers that in the said application certain 
questions were asked defendant to which he made false answers, as follows: 

“Have you ever had any illness not mentioned above?” To which he answered, 
“Yes, fracture of rib in 1917, duration seven days, result good.” And “Have you 
ever had or been advised to have a surgical operation?” To which he answered, 
“Yes, small silver plate in top of skull, % in. by % in., in 1917, duration 7 days, 
result good.” And, “Give name and address of every physician or practitioner 
whom you have consulted or who has treated you during the past five years?” 
To which he answered, “None.” And, “Have you ever had tuberculosis?” To 
which he answered, “No.” And, “Have you ever received indemnity for injury 
or illness?” To which he answered, “No.” And, “Have you ever had or been 
treated for any disease or disturbance of the lungs or chest?” To which he 
answered, “No.” 

Plaintiff then alleges that defendant, at the time he answered the said ques- 
tions, was applying for compensation from the United States government for 
injuries claimed to have been received in or connected with service in the United 
States Army; and that at the same time defendant knew that he previously had 
an injury to his head and a depression of the skull and that there was no silver 
plate in his skull; and that defendant, at that same time, also knew that he had 
heen receiving hospital treatment during five years from the United States govern- 
ment and from other physicians; and that he also knew at the same time that, 
when he was discharged from the United States Army, he had inactive tuber- 
culosis, and that he was in fact at the time of signing the application for this 
policy, receiving $25 per month, beginning July 3, 1930, from the United States 
government as connected disability of “tuberculosis, chronic pulmonary, inactive,” 
and that he was classed before the policy issued as permanently partially disabled 
to the extent of 25 per cent.; and that he knew at the same time he had had 
tuberculosis. 

The defendant pleaded a general denial of plaintiff's charges. However, he 
admitted the questions were asked as alleged and that he answered them as 
alleged, but averred that such answers were true answers. 

As a matter of fact, plaintiff raised the issue of tuberculosis in an amended 
petition filed December 12, 1931, after defendant had filed, on December 5, 1931, 
its answer to the original petition. The record does not show any answer to the 
allegations in the amended petition, however, defendant offered his proof of denial, 
which was received without objection, hence we shall construe the answer so as 


to not only deny allegations of the original petition, but also the allegations of 
the amended petition. 


In suit No. 4383, which is the case of Lem Scott Cumpton v. State Life 
Insurance Company, the lower court rendered judgment in favor of plaintiff in 
the sum of $20 per month, beginning March 26, 1931, and to continue as long as 
he remains totally and permanently disabled, defendant to pay all costs of the 
suit. In suit No. 4382, entitled State Life Insurance Company v. Lem Scott 
Cumpton et al., in which Cutmpton’s wife, as the beneficiary under the policy, was 
a party defendant, the lower court rendered judgment in favor of the defendants, 
dismissing plaintiff’s suit at its cost. 

From these judgments, State Life Insurance Company prosecutes these appeals. 
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Opinion. 

Perhaps the orderly procedure for the court to follow in considering these 
cases is to first determine the issues in the case of State Life Insurance Company 
v. Lem Scott Cumpton, No. 4382, because any recovery Lem Scott Cumpton seeks 
against State Life Insurance Company in suit No. 4383, entitled Lem Scott Cump- 
ton v. State Life Insurance Company, is dependent upon a favorable decision to 
him, holding that the policy involved is valid. 

There appears to be no dispute that the following facts exist: That on 
October 20, 1921, Lem Scott Cumpton filed a claim for compensation with the 
United States Veterans’ Bureau at New Orleans, based upon “enlarged bronchial 
tubes,’ which he attributed to influenza and pneumonia sustained in the United 
States Army Service. On December 30, 1931, Cumpton received a reply from a 
letter he had written the Veterans’ Bureau concerning his physical condition, in 
which letter the bureau advised him the records of that office disclosed that under 
date of June 19, 1930, his disability of “tuberculosis, chronic, pulmonary, inactive, 
apparently cured” was considered to be of a noncompensable degree, having less 
than 10 per cent. from time of discharge, and that his disability of “bronchitis, 
chronic” was considered not having been incurred in or aggravated by military 
service. In that same letter the bureau said: “The records further show that an 
award of compensation was authorized in your behalf under date of May 1, 1931, 
allowing you compensation retroactively from July 3, 1930, based upon your lung 
disability of ‘tuberculosis, chronic, pulmonary inactive, apparently cured.” 

The record also contains an affidavit ot B. C. Moore, regional manager of 
the veterans’ administration for the state of Louisiana, dated February 9, 1932, 
in which he says: 

“I have carefully reviewed the entire file of compensation filed by Lem Scott 
Cumpton of Rayville, Louisiana. This file reveals the following information: 

“That the veteran was enlisted in the services of the United States Army on 
February 20, 1918, and was honorably discharged April 1, 1919, and that from 
February 11 to March 26, 1919, this veteran was under observation for tuber- 
culosis at the Army Hospital No. 19, Oteen, N. C. The result of: this observation 
being negative for tuberculosis. 

“That the records further indicate that this veteran has never been hospitalized 
by the Veterans’ Administration or the United States Veterans’ Bureau for the 
treatment of tuberculosis or any other disease. 

“And that the veteran’s first compensation check was issued the sixth day 
of May, 1931, based upon the physical examination of April 1, 1931, by the 
Regional Office of the United States Veterans’ Bureau at New Orleans, Louisiana. 
No previous compensation payments having been made to this veteran. The above 
award of compensation was effective July 3, 1930, and was payable on a diagnosis 
of tuberculosis, arrested, apparently cured. This veteran has never had a diagnosis 
of active tuberculosis made by the U. §. Veterans’ Bureau since his discharge 
from the Army.” 

On November 28, 1931, F. Martinez, Jr., acting regional manager of the 
United States Veterans’ Bureau at New Orleans, after giving the title as “Cump- 
ton, Lem Scott, C—1 129 266,” issued a general letter addressed “To Whom It 
May Concern,” as follows: 

“The records in this office disclose that the above captioned ex-service man is 
currently receiving $25.00 per month compensation, for an arrested respiratory 
disability. The initial payment in his claim, in the amount of $248.39, was approved 
by authority of the Director, under date of May 6, 1931. 

“Prior to the amendment to the World War Veterans’ Act of July 3, 1930, 
the respiratory condition described above was considered as no per cent (0%) 
disabling. However, under the Act of July 3, 1930, the condition was considered 
as compensable.” 

The testimony of Lem Scott Cumpton, which is not disputed, further shows 
that, when he went to the army hospital at Oteen, N. C., in February, 1918, he 
was sent there by the army camp where he was locatéd at the time. It is undis- 
puted that he was there under observation for tuberculosis, but that the result 
of that observation was negative for tuberculosis. Cumpton denies that he had 
any knowledge of the causes that carried him from the army camp to Oteen. 
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His position is that the army officers directed him to go and he complied with 
orders. In fact, Cumpton denies that he ever had any knowledge of having tuber- 
culosis, and, as far as his examination at Oteen is concerned, he is supported in 
that idea. It is clear from the affidavit of B. C. Moore, supra, that Cumpton was 
never hospitalized by the Veterans’ Administration or the United States Veterans’ 
Bureau for the treatment of tuberculosis or any other disease. It is a fact, how- 
ever, that on May 1, 1931, an award allowing Cumpton compensation retroactively 
from July 3, 1930, based upon lung disability, was made. However, the same 
afidavit of B. C. Moore, supra, states that the award of compensation in May, 
1931, was based upon a physical examination of ‘Cumpton on April 1, 1931, by the 
regional office of the United States Veterans’ Bureau at New Orleans, and that 
no previous compensation had been made to Cumpton. This award was made 
retroactive to July 3, 1930, because of a new federal statute making that course 
possible. This is made clear by the general letter of acting regional manager, F. 
Martinez, Jr., supra. It will be noted, therefore, that no compensation was 
received by Cumpton from the Veterans’ Administration or the United States 
Veterans’ Bureau until the 6th day of May, 1931, which was, as above stated, 
based on a physical examination of April 1, 1931. The record clearly establishes 
the fact that on November 3, 1930, when plaintiff filed his application for this 
policy, and even on November 21, 1930, when the policy was issued, Cumpton had 
never been hospitalized by the Veterans’ Administration or the United States 
Veterans’ Bureau for the treatment of tuberculosis or any other disease. It 
further shows that at that time Cumpton was not receiving any compensation 
from the Veterans’ Bureau and did not receive any until after his physical ex- 
amination on April 1, 1931. It is a fact, however, that Cumpton, under date of 
October 20, 1921, filed a claim for compensation with the United States Veterans’ 
Bureau, based upon “enlarged bronchial tubes,” but he attributed this condition 
to influenza and pneumonia. He appears not to have had any further contact with 
the Veterans’ Bureau until his examination on April 1, 1931, although it does 
appear that on June 19, 1930, the bureau rejected compensation on the grounds of 
“tuberculosis, chronic, pulmonary, inactive, apparently cured,” for the reason that 
it was considered to be of a noncompensable degree, having less than 10 per cent. 
from the date of Cumpton’s discharge from the service, which the record shows 
occurred at Shelby, Miss., on the lst day of April, 1919. In other words, so far 
as this record goes, after Cumpton, on October 20, 1921, filed a claim for a com- 
pensation with United States Veterans’ Bureau no action was taken until June 9, 
1930, at which time compensation was disallowed for the reasons just stated. 

As to whether or not Cumpton had tuberculosis at all is, to say hte least of 
it, lodged in the realm of doubt. Dr. A. Street of Vicksburg, one of the owners 
of the Vicksburg Sanitarium, who treated Cumpton for his injuries involved in 
suit No. 4383, stated that as a result of his examination he did not find Cumpton 
affected with such trouble. Dr. Street began treating Cumpton in April, 1931. 
Furthermore, on February 19, 1932, L. V. Lopez, M. D., regional medical officer of 
the Veterans’ Administration at New Orleans, in reply to a letter from Cumpton, 
stated that the last examination given Cumpton in the regional office was Septem- 
ber 11, 1931, with the following result: 

“Special lung examination, same date, by Dr. E. J. Beranger, revealed Em- 
physema, moderate; Bronchitis, chronic, moderate; Bronchial asthma, moderate. 

“X-ray of lungs revealed—Heart and aorta normal; size, shape and position; 
Diaphragms smooth and rounded; hilar shadows moderately thickened ; peripheral 
and apical lungs clear; parenchymatous lungs show moderate generalized fibrosis. 

“A special lung examination conducted on you in this office April Ist, 1931, 
revealed Bronchitis, chronic, moderate.” 

This same letter further -contains the following statement: “X-ray of lungs 
April 1st, 1931, revealed heart and aorta normal in size, shape and position; hilar 
shadows thickened with calcification; peri bronchial shadows well definited; paren- 
chymatous lungs show moderate fibrosis.” 

Summarizing the evidence on the question of tuberculosis, we have, as we 
appreciate it, the following situation: Cumpton, in February, 1919, was sent by the 
army officers of the camp in which he was located to Oteen, N. C., for observa- 
tion for tuberculosis, and was at that institution from February 11th to March 
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26th. The result of that observation was negative for tuberculosis. Also on Octo- 
ber 20, 1921, Cumpton filed a claim for compensation with the United States 
Veterans’ Bureau at New Orleans, based upon “enlarged bronchial tubes,” which 
he attributed to influenza and pneumonia sustained in the service. It appears that 
the only definite consideration given Cumpton at all concerning tuberculosis prior 
to the application for the policy in this case, and the issuance of it, was the fact 
that he was sent to Oteen in February, 1919, for observation for tuberculosis, 
which examination proved negative. Cumpton denies that he knew what he was 
at that institution for, even if he had, he could have hardly had a higher authority 
for forming a belief that he did not have tuberculosis than the report of 
that observation given him in that institution that specializes in that work. 

[1, 2] It occurs to us that Cumpton endeavored to be fair and honest in his 
answers to the questions propounded to him in his application for this policy, 
Apparently he did not hesitate to disclose a skull fracture which he had in the 
top of his head. It is true he stated that it had a small silver plate in it, which 
the X-ray failed to sustain. But his evidence shows that it was his belief that 
such a plate was placed there. At any rate, we are convinced he attempted to 
honestly disclose that condition. As to whether or not he had consulted any 
physician during the past five years, the evidence does not show that his negative 
answer to that question was false. As we have already shown, the connection he 
was having with the Veterans’ Bureau, except when he applied for compensation 
in 1921, did not start until after he had received this policy of insurance. What- 
ever illness if any, he had had in the meantime was evidently of a minor nature 
and certainly not such as would make him guilty of falsifying when he answered 
that the illness he had had, other than those mentioned in the questions, was a 
fracture of a rib in 1917. 

As we appreciate it, the only real material issue presented in this controversy 
is the question as to whether or not Cumpton knowingly had tuberculosis or 
knowingly had been treated for lung trouble at the time he applied for and ob- 
tained this insurance policy. We are not convinced that he ever had tuberculosis, 
but even if he had, we are not convinced that he ever knew it. 

We come now to a consideration of the issues raised in suit No. 4383, entitled 
Lem Scott Cumpton v. State Life Insurance. Company. ; 

3efore discussing the case on its merits, we will pass on the exceptions of 
no cause or right of action and of prematurity, filed by the State Life Insurance 
Company. 

Exception of No Cause or Right of Action. 

[3] It is contended that the exception of no cause or right of action is 
leveled at the fact that Cumpton did not allege that he was wholly prevented 
from following, not only the work he was engaged in at the time of his injury, 
but any other business for remuneration or profit. We disagree with counsel’s 
contention. In plaintiff's paragraph 5, among other things, he alleged that, as a 
result of his injuries, he “has become totally and permanently disabled from do- 
ing any kind of work.” We think these allegations sufficiently charge that he 
was prevented from following any business for remuneration or profit. The 
trial court correctly overruled this exception. 

Exception of Prematurity. 

[4] This exception is based on the ground that in plaintiff’s application for 
the insurance he waived his rights to prohibit any physician or other person who 
may have prescribed for him from testifying regarding his health, habits, etc. 

It is true, while on the witness stand, Cumpton told counsel that he would 
not sign an order to the Veterans’ Bureau asking them to furnish information 
concerning his condition, but he stated that his reason for doing this was because 
he had already secured all such facts from the bureau by letters, and that they 
had been filed, or tendered to counsel for filing, in the case. In our view, how- 
ever, this is immaterial because in plaintiff's application he expressly waived this 
very right that he was asked to waive by signing a special letter to that effect. 
In other words, the application gave the insurance company the right, so far as 
Cumpton was concerned, to procure that information and no further waiver was 
necessary on his part. Had he given any other it would have been merely cul- 
minative, so this exception is without merit. 


FOaAa pene a . a a 
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On the Merits. 

We may better express plaintiff’s claim for $20 per month income sued for in 
this case by quoting from his testimony: 

“Q. Mr. Cumpton, in your petition here against the State Life Ins. Com- 
pany, you allege that on the 26th day of December 1930, while at work on the 
construction of a building in Richland Parish, that you accidentally fell and 
sustained an injury from which you have been totally and permanently disabled 
for any kind of work? A. Yes, sir. , 

“Q. Please state how this accident occurred and where? A. I had started 
upon the framing there of the teacher’s cottage at Mangham and there were 
some fellows holding some frames off to orfe side and they hollered for help, 
and I hollered to the boys to come and give them a lift and had started to them, 
and something flew in and hit me as I started and I fell in the bath room head 
foremost. 

“Q. Were you knocked unconscious by the fall? A. Yes, sir. 

“Q. How long were you unconscious? A. I reckon thirty or forty minutes 
before I recognized a man; I couldn’t stand up until after that. 

“Q. Since receiving that injury, what has been your physical condition? A. 
I haven't had any. 

“Q. Have you been able to work? A. No, sir. 

“QO. Why? A. I just ain’t able to do nothing. 

“Q. What is your condition? A. Well, my head and I am weakened all over; 
I am just knocked completely out. 

“Q. Since that injury do you have any kind of dizzy spells? A. Yes, sir. 

“Q. What kind of spells is it you have? A. Well, whenever a pain strikes me 
in the head I just go blind and it seems like all my muscles just quiver. 

“Q. Are you in a nervous tension and condition all the time? A. On the 
right side, yes, sir. 

“QO. Now, that injury was to your head? A. Yes, sir. 

“Q. Before receiving that injury, what was your physical condition? A. I 
didn't know what a sick day was.” 

Cumpton says he was a carpenter foreman prior to this accident, in which 
work he was engaged at the time he was injured. He said that he did not know 
how to do any other kind of work unless it be to farm, and that on account of 
his present physical condition he could not now do that. He said that he had his 
first spell from this injury about three weeks later. In answering a question of 
his counsel as to how he was affected when he had these spells, he said: 

“A. * * * the best I can tell you, when I exert myself a little too much,— 
well I noticed on one occasion an excitement affects me, and I just have dizzy, 
blind spells, and temporarily I am just like I am knocked on the head, and maybe 
sometimes it will last thirty minutes, and I have been unconscious nine hours 
from it. 

“Q. What is your condition following these falling out spells? A. Well, I 
just relax all over and quiver, just like my nerve is'all gone or something. 

“Q. Do you usually lapse into a sleep? A. Yes,sir. I rest fairly good for an 
hour or two. ‘ff 

“Q. How long, as a general rule, do you sleep after having one of those 
spells? A. Probably an hour or so,” 

Dr. Street, one of the owners of the Vicksburg Sanitarium at Vicksburg, 
Miss., testified that he commenced to treat Cumpton on April 9, 1931, at which 
time Cumpton was suffering from attacks which he considered to be epileptic. 
He stated that Cumpton gave him a history of his case and that, regardless of 
the failure of the X-ray to show the fracture at the base of the skull, he was 
positive that Cumpton had such a fracture. He said that he made a diagnosis of 
the case as epilepsy; said he did not attempt to classify the epilepsy, but other 
doctors classified it as Jacksonian epilepsy. Dr. Street said that in his opinion 
Cumpton is totally disabled for doing manual labor, which disability he thinks 1s 
permanent. 

Dr. J. C. Sartor attended Cumpton after his injury on December 26, 1930, 
and has continued to treat him since. He said he treated him for what he thought 
to be Jacksonian epilepsy; said he made this diagnosis on the symptoms he found; 
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that is, extreme nervousness and dizziness, weakness and chronic spasms of the 
muscles, and temporary blindness. He said he had never seen him in the begin. 
ning of one of his spells, but had seen him immediately afterward. In discussing 
the symptoms of Jacksonian epilepsy, Doctor Sartor said: “It usually comes on 
without warning. Jacksonian epilepsy differs from ordinary epilepsy in that you 
usually have, in the beginning, just one group of muscles involved, say one side: 
or the arm muscles will begin twitching.” i 

He said that the condition Cumpton has could have been produced by the in- 
jury to Cumpton now in question. He says Jacksonian epilepsy usually follows 
from brain injury. He says in his opinion Cumpton is totally and permanently 
disabled. 

Dr. H. C. Chambers, sworn on behalf of the State Life Insurance Company, 
said that during his practice of twenty years he had had occasion to treat or see 
many people afflicted with epilepsy. He said epilepsy in its true sense is more 
severe than what is known as Jacksonian epilepsy; that he has, in the vicinity in 
which he practices medicine, about four patients suffering from Jacksonian epi- 
Jepsy; that when they were not in one of these seizures they can do anything 
they want to; that the time of seizure varies with the individual patient, as some 
might have a spell every day and others might not have more than one or two a 
year. He said he would consider an epileptic a normal person when he is not 
suffering from a seizure of epilepsy; as they continue their regular labors when 
they are not in one of those epiliptic seizures. He said that he had treated Cump- 
ton professionally in March, 1931, at which time he was suffering severe pains in 
the side of his head, which was attributed at the time to draining of his sinuses. 
Dr. Chambers said he did not at that time have anything that appeared to be an 
epileptic attack. He said that he knew Dr. Street of Vicksburg and considered 
him one of the best in this section of the country. He stated that there is noth- 
ing one can give a patient with epilepsy that will help. He further stated that he 
knows Cumpton and does not believe that he could walk into a doctor’s office 
and play the part of an epileptic so as to deceive the physician. He said he thinks 
in order to determine whether Cumpton has Jacksonian epilepsy it would be ne- 
cessary to give him an observation for a period of time; that he does not believe 
Cumpton could feign the symptoms of a Jacksonian epileptic and explain them to 
a doctor so as to mislead him to the extent of improperly calling it Jacksonian 
epilepsy. 

The lay testimony shows, in substance, that Cumpton knocks around, rides 
in an automobile, and sometimes drives one. It is contended by the insurance 
company that on one occasion since the injury Cumpton drove a car to New Or- 
leans and drove through the congested traffic in that city. This is disputed by 
Cumpton. The facts do show, however, that much of his travelling in an auto- 
mobile is when his wife is at the steering wheel. 

There is no effort by the insurance company to show that, prior to this in- 
jury, Cumpton had not been an industrious workman. In other words, there is 
nothing in the record to suggest that he would be likely to malinger. In this 
case, under the terms of the policy, Cumpton can receive the small sum of $20 
per month during the time*he suffers from total disability. If he is a lazy man 
and given to malingering, we can see how he could falsely assume such an atti- 
tude in order to collect that small sum, but since he appears to be industrious and 
willing and ready to work, and, since he can only receive this small income dur- 
ing his total disability, we cannot conceive of such a man malingering to receive 
such a small sum at such a great cost. 

[5] Only questions of fact are raised in this case. The district judge held 
that these facts established the contention of plaintiff, Lem Scott Cumpton, and 
we do not find that there is any manifest error in such conclusions. 

It is therefore ordered, adjudged, and decreed that in case No. 4382, State 
Life Insurance Company v. Lem Scott Cumpton et al., the judgment of the lower 
court is affirmed, appellant to pay all costs of appeal. 

It is further crdered, adjudged and decreed that in case No. 4383, entitled 
Lem Scott Cumpton v. State Life Insurance Company, the judgment of the low- 
er court is affirmed, appellant to pay all costs of the appeal. 
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Sackett v. Metropolitan Life Ins. Co. 


SACKETT v. METROPOLITAN LIFE INS. CO. No. 99. 


Supreme Court of Michigan. Dec. 6, 1932. 
245 Northwestern Reporter 499, 
1, INSURANCE. 


Whether diligent search and inquiry for one absent seven years, raising pre- 
sumption of death, was made, is determinable on facts of particular case (Comp. 
Laws 1929, § 13467). 

(For other cases, see Insurance, Dec. Dig. § 659[1].) 

2. INSURANCE. 


Finding of diligent search and inquiry, raising presumption of death of insured 
absent seven years, held warranted (Comp. Laws 1929, § 13467) 

Facts disclosed that plaintiff, suing on husband’s life policy, was the 
wife of a laborer with five young children, left with little or no ready 
money, that she made inquiry at her husband’s place of work, of certain of 
his near relatives, and at the county building, and that she saw the sheriff, 
visited the morgues, and published a notice in a newspaper. 


(For other cases, see Insurance, Dec. Dig. § 659[1].) 
3, INSURANCE. 

In suit on life policy of husband absent seven years, evidence authorized find- 
ing that insured died on or about date of disappearance, within life of policy 
(Comp. Laws 1929, § 13467). 

(For other cases, see Insurance, Dec. Dig. § 659[1].) 


Appeal from Circuit Court, Wayne County; Parm C. Gilbert, Judge. 
Suit by Alice C. Sackett against the Metropolitan Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 


Affirmed. 


Argued before the Entire Bench. 

Bulkley, Ledyard, Dickinson & Wright, of Detroit (Robert W. Conder, of 
Detroit, on the brief), for appellant. 

Berger & Berger, of Detroit, for appellee. 

Crann, C.. f. 

Earl H. Sackett left his home in Ecorse on the morning of October 15, 1921, 
went to his work in a shop, worked until noon, left the shop, and has never been 
seen or heard of since. He owned a home, and left a wife and five young children. 

Plaintiff, the wife, beneficiary in a policy of life insurance, awaited the 
coming of the statutory presumption of death after absence of seven years, Comp. 
Laws 1929 § 13467, and brought suit on the policy and prevailed in a trial without 
a jury. Defendant has appealed, and contends: 

[1, 2] First. That the evidence does not show diligent search and inquiry, 
which, counsel all agreed, must be made. Bailey v. Bailey, 36° Mich. 181. Each 
case must be determined on its own facts. What might be diligence in one case 
might not even approach it in another. Here the plaintiff was the wife of a laborer. 
She had five young children. She was left with little or no ready money. She 
made inquiry at his place of work, of certain of his near relatives, and at the 
County Building. She saw the sheriff. She visited morgues. A notice was pub- 
lished in the Detroit News. On the facts and circumstances of this case a finding 
of diligent search and inquiry is approved. 

_ [3] Second. That there was not sufficient evidence to sustain the finding that 
insured died on or about October 15, 1921, and within the life of the policy. 
Griffin v. Northwestern Mutual Life Insurance Co., 250 Mich. 185, 229 N. W. 509. 

It does not appear that insured, at the time of his disappearance, was exposed 
to any specific peril to bring this case within the so-called peril cases. Griffin v. 
Northwestern Mutual Life Insurance Co., supra. 

_ Ina note, 34 A. L. R. 1390, many respectable authorities are cited, holding, it 
is said, “that an inference of death before the expiration of the seven-year period 
was permissible, even in the absence of evidence showing the exposure of the 
absentee to a specific peril, where, taking into consideration the circumstances, 
relating to the character, habits, condition, affections, attachments, prosperity, and 



















526 The Insurance Law Journal, Vol. 80 [Mar., 1933 


objects in life of the absentee, which usually control the conduct of men, no 
reasonable explanation could be given for his absence.” 
And to the list of authorities there cited may be added the later case of 
Ledger v. Northwestern Mutual Life Insurance Co., 258 Mich. 26, 241 N. W. 803, 
The evidence as a whole is to the effect that insured was a good husband, 
provided well for his wife and children, and lived happily with them. He appears 
to have been an upright citizen, not perfect but human, to have enjoyed association 
of friends, successful in his employment and, in his modest way, in the accumula- 
tion of wealth. His disappearance on October 15, 1921, from his loved ones, his 
friends, his employment, from any other cause than death is, on the record, im- 
probable and without motive and inconsistent. Tisdale v. Conn. Mutual Life Ins, 
Co., 26 Iowa, 170, 96 Am. Dec. 136. ; 

The inference, drawn by trial judge, that insured died on or about October 
15, 1921, and within the life of the policy, is reasonable, and is sustained. 

Affirmed. 

McDonald, Potter, Sharpe, North, Fead, Wiest, and Butzel, JJ., concur. 


NATIONAL LIFE & ACCIDENT INS. CO., Inc., v. NAGEL. No. 182. 
Supreme Court of Michigan. Dec. 6, 1932. 
245 Northwestern Reporter 540. 
1. INSURANCE. ; ; 
Statute respecting attaching copy of application to policy does not apply to 
reinstatement (Comp. Laws 1929, § 12427). 
(For other cases, see Insurance, Dec. Dig. § 365[1].) 


2. INSURANCE. 

To constitute “warranty” in application for insurance, statement must. be 
fraudulent; misstatement in good faith being ordinary “representation,” consti- 
tuting defense if material. 

(For other cases, see Insurance, Dec. Dig. § 265.) 

3. INSURANCE. 

False statement that applicant for reinstatement of insurance policy was in 
good health held not “warranty,” but material “representation,” warranting can- 
cellation of reinstatement, though made without knowledge of tuberculosis. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

Appeal from Circuit Court, Wayne County, in Chancery; John Simpson, 
Judge. 

Suit by the National Life & Accident Insurance Company, Inc., against Helen 
Nagel, who filed a cross-bill. Decree for defendant, and plaintiff appeals. 

Reversed and rendered. 

Argued before the Entire Bench. 

Oxtoby, Robison & Hull, of Detroit, for appellant. 

Ernest P. Lajoie, of Detroit, for appellee. 

Wiest, J. 

Plaintiff’s bill to cancel reinstatement of a policy of insurance on the life of 
Julius Henry Nagel, for breach of warranty of physical condition and false and 
fraudulent representations relating thereto, was, upon hearing, dismissed, and 
recovery of the insurance awarded Helen Nagel, beneficiary, under her cross-bill. 

The policy was issued in July 1925, reinstated in July, 1927, and in August, 
1929, and again in February, 1931. The insured died in a sanitarium August 
28, 1931; the cause of his death being chronic pulmonary tuberculosis. 


An agent of the insurance company visited the insured at his home in Febru- 
ary, 1931, and the insured signed the application for reinstatement. The bene- 
ficiary claims that the application was signed in blank, and the trial judge so 
found. 


Be that as it may, the fact is admitted by the beneficiary that the agent asked 
the insured if he was then in good health, and the insured answered that he was, 
but “was just getting over the flu.” The insured had been under a doctor’s care, 
but, at the time of reinstatement, neither he nor the doctor was aware of the fact 
that he had pulmonary tuberculosis. The representation that he was in good 
health, except that he was just getting over the flu, was not true in fact, but be- 
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lieved by the insured to be true. This represenation was in the printed form in 
the application for reinstatement, with space left for exception, and in this space 
the agent wrote “no exception.” Had the agent put in the exception that the in- 
sured was just getting over the flu, it would not benefit plaintiff. 

We find no intentional fraud on the part of the insured. We do find, as a 
fact, that, when he stated he was in good health, except that he was just getting 
over the flu, he then had chronic pulmonary tuberculosis. Does that fact com- 
mand cancellation of the reinstatement of the policy? This depends upon whether 
the statement regarding his health was a warranty by the insured or a misrep- 
resentation sufficient to void action taken by the insurer on the strength thereof. 

The distinction between a warranty and a representation was well pointed 
out in Eastern Dist. Piece Dye Works, Inc., v. Travelers’ Ins. Co., 234 N. Y. 
441, 138 N. E. 401, 403, 26 A. L. R. 1505. The statute of New York (Insurance 
Law [Consol. Laws, c. 28] § 58) provided that: “Every policy of insurance issued 
or delivered * * * by any life insurance corporation doing business within the 
state shall contain the entire contract between the parties; * * * and all state- 
ments purporting to be made by the insured shall in the absence of fraud be 
deemed representations and not warranties.” 

[1] The Michigan statute, Comp. Laws 1929, § 12427, requires a provision in 
insurance policies that: “All statements made by the insured, shall, in the ab- 
sence of fraud, be deemed representations and not warranties, and that no such 
statement shall avoid the policy unless it is contained in a written application and 
a copy of such application shall be endorsed upon or attached to the policy when 
issued.” 

The Michigan statute, relative to attaching a copy of the application to the 
policy when issued, does not apply to reinstatement. New York Life Ins. Co. v. 
3uchberg, 249 Mich. 317, 228 N. W. 770, 67 A. L. R. 1483. 

[2] In the New York case, above cited, the court after quoting the statute, 
stated: “The result of this provision is that in order to produce a warranty in an 
application for insurance whereof a breach would necessarily and ipso facto avoid 
the policy, the statement claimed to constitute or have the effect of a warranty 
must be characterized by and include the element of fraud, and which ordinarily 
would be established by proof that the person making it knew that the statement 
was false, and wherefrom could be inferred an intent to deceive and cheat. A 
misstatement, even though stated in the form of a warranty, if made in good faith 
and without this element of fraud, passed into the same class as an ordinary repre- 
sentation and became a defense to the policy only if it was material. On the other 
hand, the effect of a misrepresentation was left unchanged by the statute. If ma- 
terial it constituted a defense, although made innocently and without any feature 
of fraud; it was sufficient that it was material as an inducement for the issue of 
the policy, and was untrue.” See, also, New York Life Ins. Co. v. Price (C. C. A.) 
16 F.(2d) 660; Bonewell v. North American Accident Ins. Co., 167 Mich. 274, 
132 N. W. 1067, Ann. Cas. 1913A, 847. 

[3] We think the statement made by the insured a representation rather 
than a warranty. It was, in fact, a false representation, but made in ignorance 
of his true condition, and therefore without actual intent to deceive, but it 
materially affected reviver and continuance of the risk. While the insured did 
not know that he had tuberculosis, he did know that he had had a succession 
of attacks of influenza, high temperature, night sweats, and pain in his side, 
together with annoying expectoration, and that the doctor was in frequent at- 
tendance upon him. The representation made materially affected reviver of 
the lapsed policy, and what we said in Asposito v. Security Benefit Ass’n, 258 
Mich. 507, 243 N. W. 37, is applicable here. 

We are constrained to reverse the decree, and a decree will be entered in 
this court canceling the reinstatement of the policy. Plaintiff will recover costs. 

Clark, C. J., and McDonald, Potter, Sharpe, North, Fead, and Butzel, JJ., 
concur. 
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STROMMEN et al. v. PRUDENTIAL INS. CO. Nos. 28978, 28979, 
Supreme Court of Minnesota. Dec. 2, 1932. 
245 Northwestern Reporter 632. 
1. INSURANCE. 


In actions on double indemnity clause in life policies, evidence supported 
verdict finding that insured’s death from septicemia and pneumonia after squeez- 
ing pimple was effected solely through “accidental means.” 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Syllabus by the Court. 

1. The life insurance policies sued upon contained a provision for “double 
indemnity” if death occurred as a result, directly and independently of all other 
causes, of bodily injuries, effected solely through external, violent, and accidental 
means, etc., and not directly or indirectly from bodily or mental infirmity or 
disease in any form. The evidence warranted the juryin concluding that defend- 
ant’s liability under the policies had been in all respects established. 

2. The court erred in permiiting, over objection, the attending physician to 
testify as to a statement made by deceased relative to past occurrences resulting 
in the injury. There was evidence unobjected to relative to such occurrences 
The ruling was not prejudicial. A new trial should not be granted under such 
circumstances. 

Stone, J., dissenting. 

Appeal from District Court, Ramsey County; Richard A. Walsh, Judge. 

Two separate actions by Mat K. Strommen and another against the Pruden- 
tial Insurance Company. Verdicts for the plaintiffs. From an order denying 
the defendant’s motion for judgment notwithstanding the verdicts, or for new trial, 
the defendant appeals. 

Order affirmed. 

Oppenheimer, Dickson, Hodgson, Brown & Donneliy and George W. Jansen, 
all of St. Paul, for appellant. 

Linus J. Hammond, of St. Paul, for respondents. 

Hiton, J. 

The two actions, tried together, were for the recovery of two $1,000 insurance 
policies issued by defendant on the life of Raymond Strommen, a son of plain- 
tiffs, who were named in the policies as beneficiaries. Each policy provided 
for double indemnity if death occurred as a result of bodily injuries effected 
solely through external, violent, and accidental means, as specified therein. The 
insured died. The single indemnity was paid, payment of the accident indemnity 
was refused,.and these suits brought. Plaintiffs had a verdict for the full 
amount claimed. Defendant’s motion for judgment notwithstanding the verdict 
or for a new trial was denied. From that order this appeal was taken. 

[1] 1. Deceased, sixteen years and seven months of age, resided with his 
parents (respondents) and was employed by Sears-Roebuck & Co. in the city of 
Minneapolis. Prior to Sunday, April 14, 1929, the insured was in good health. 
On that day a small, red pimple on his left cheek about in alignment with the 
upper lip was apparent, as it was also in a somewhat aggravated condition the 
next morning; that morning he went to the medical department of his employer; 
the nurse therein (Helen C. Calkin) treated the pimple expressing a little pus, 
and directed the insured to come back the next morning to see the doctor. He 
did so and the pimple was again treated and more pus expressed. The employer's 
medical report of the treatments was: 

“1929-4-15 9 AM. Employee gives history of small pimple on cheek (left) 
that he opened at home. He reported to hospital today. Pus expressed from 
infection on face. Merc. and dressing applied. Employee felt faint. saa W. 

“4-16 10:30 Pus expressed from infection on face. Merc. dressing. ‘iis 

‘ 

“Employee very faint, complained of pain around heart. Was taken to Rest 
Room, ice cap placed over heart. Spts of ammonia dr. 1 in glass of water given. 
Heart exam. by Dr. D. D. Anderson no pathology found. In about an hour 
complained of feeling worse. About noon sent home in cab. 





“HEC” 
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The initials “DDA” refer to Dr. D. D. Anderson, whom employer had secured 
to care for any injuries to its employees. The initials “HEC” refer to the nurse, 
Helen E. Calkin. 

On Tuesday afternoon, April 16th, the insured was ailing at home and that 
night was very restless and had a rapid pulse. The mother of the insured, on 
looking under the bandage placed by the nurse on the cheek, saw a red sore 
nearly as big as a pea with a hole in it. On the 17th insured was progressively 
worse, and on that evening plaintiffs called Dr. Zaworski (their family doctor), 
who made an examination and found the left side of the face and neck swollen. 
The next morning, Thursday, the doctor found the patient considerably worse. 
Thursday noon the employer sent a doctor to the home to examine and prescribe 
for the insured; at his direction hot applications were placed on insured’s face 
and neck. Thursday evening Dr. Anderson came, examined insured, and ordered 
him taken to St. Mary’s Hospital, where he was at once examined by Dr. Gold- 
man, the hospital physician, who found the insured in a very serious condition, 
the face and lips swollen (cyanotic), a bluish discoloration; a lesion on the 
upper lip (an open sore) at the angle of the mouth; lips and cheek were quite 
swollen and it was difficult for insured to open his mouth; under the left jaw 
there was considerable swelling and hardness; the left side of the neck was very 
hard and tender; tempetature at least 102, pulse 100, and respiration about 20. 
The temperature in the case indicated some infective process going on. 

Dr. Goldman testified that to treat the boy properly it was necessary to have 
the history of the case. He was allowed to testify that, for the purpose of such 
treatment, the insured told him that on April 15 he (insured) had a boil squeezed, 
pimple, which was situated on the left angle of the mouth on the upper lip, and 
that on April 16 the nurse did the same thing, and that on the next day he felt 
worse. These statements of the insured to Dr. Goldman were admitted in evi- 
dence over the objections of defendant. 

Dr. Goldman made a test and found that the insured’s blood contained a 
profuse growth of staphylococcus germs; this germ comes from the outside and 
usually produces pimples. He further testified that these germs when in the 
blood multiply and produce certain waste products which produce symptoms of 
chills and fever, and destroy and weaken the organs of the body and increase the 
work of the heart to such an extent that the heart finally gives way, as it did 
here; the disease in the blood working the heart to such an extent that it stops. 
The doctor made an inch and a half incision in the angle of the left jaw for 
drawing out pus, but little was found. The insured died on April 23d. 

Dr. Goldman testified that the cause of death was blood poison, or septicemia 
and pneumonia, and that the septicemia or blood poison so decreased insured’s 
resistance that pneumonia germs which are always present in the respiratory 
tract became active; that the primary cause of death was the bacteria in the 
blood stream. * He further testified that in his opinion the blood infection came 
from the squeezng of the pimple on the face; that nature-throws a delicate 
protective wall around a localized infection, such as a pimple, to keep the 
infection from getting into the system; and that when pressure is applied to such 
a pimple the wall may rupture and some of the pus or infection break through 
and go into the tissues, and that, in his opinion, is what happened. 

Dr. Zaworski also testified much to the same effect. He stated that, in his 
opinion, the death was caused by septicemia resulting from the squeezing of 
the pimple and the cellulitis of the neck, and a secondary following of pneumonia: 
that the pneumonia was brought about by the weakened condition of the body 
due to infection; his body resistance being so low that he could not withstand 
anything, and pneumonia set in. 


The expert medical witnesses on behalf of the respective parties were as is 
usually the case, somewhat in disagreement. It was for the jury to determine 
which to believe. It believed that of the plaintiffs’ experts, as it had a right to. 

Eldor Strommen, a brother of the insured, testified that on April 16th he 
was in the medical department of the employer and there observed the nurse, 
with gauze in one hand, pressing on insured’s left cheek with her hands. The 
nurse in her deposition denied that she did so or April 16th, but admitted that 
on the 15th she washed the pimple with antiseptic gauze and at that time a slight 
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amount of pus came from the pimple and that she put on mercurchrome dressin 
and covered it with sterile gauze. a 

The provisions of the policies which are here important are: “The amount 
of Accidental Death Benefit * * * shall be payable in addition to the Face 
Amount of Insurance immediately upon receipt of due proof that the death of the 
Insured occurred * * *, as a result, directly and independently of all other 
causes, of bodily injuries, effected solely through external, violent and accidental 
means, of which * * *, there is a visible contusion or wound on the exterior 
of the body * * *, provided, however, that no Accidental Death Benefit shall 
be payable if the death of the Insured resulted * * * directly or indirectly 
from bodily or mental infirmity or disease in any form.” 4 

The complaint contained all the necessary allegations to warrant a recovery, 
Defendant claims that the allegations relative to the cause of death under the 
above-quoted provisions of the policy were not proved. The burden of proof in 
that regard was on plaintiffs. We think they amply sustained it. The evidence 
warranted the conclusion that the pressure on the pimple, for the purpose of 
expressing the pus, was external; it was violent, when the delicacy of the subject 
of the pressure is considered. In the accomplishment of that purpose the inner 
protective wall around the infected area was broken through, thus allowing the 
pus to get into the system. The result was accidental in its unforeseen and unin- 
tended consequences. There was a bodily injury. 

The claim that insured’s death resulted from an existing infirmity is not 
sound under the evidence. True, he had a pimple, in which, inclosed in a sac, 
were the staphylococcus germs. As long as those germs remained in the sac and 
did not enter the blood stream, they were not dangerous; driven from the sac 
into the blood system, they proved fatal. Pimples are common and almost always 
inconsequential and harmless. Had it not been for the rupturing of the sac by 
pressure placed upon the pimple, the condition that resulted in insured’s death 
would not have arisen. “Infirmity,” as referred to in the policy, “is construed to 
relate to an ailment or disease of a settled character.” Taylor v. New York Life 
Ins. Co., 176 Minn. 171, 222 N. W. 912, 913, 60 A. L. R. 959. 

The jury was warranted in concluding from the evidence that all the essential 
conditions requisite for plaintiffs’ recovery existed. See, generally, White -v. 
Standard Life & Accident Ins. Co., 95 Minn. 77, 103 N. W. 735, 884, 5 Ann. Cas. 
83: Gardner v. United Surety Co., 110 Minn. 291, 125 N. W. 264, 26 L. R. A. 
(N. S.) 1004; Ludwig v. Preferred Accident Ins. Co. of New York, 113 Minn. 
510, 130 N. W. 5; Ashelby v. Travelers’ Ins. Co. of Hartford, Conn., 131 Minn, 
144, 154 N. W. 946; Frommelt v. Travelers’ Ins. Co., 150 Minn. 66, 184 N. W. 
565: Thorne v. Attna Life Ins. Co., 155 Minn. 271, 193 N. W. 463; Clay v. New 
York Life Ins. Co., 183 Minn. 275, 236 N. W. 305; Milliren v. Fed. Ins. Co., 185 
Minn. 614, 242 N. W. 290; Taylor v. New York Life Ins. Co., supra; Western 
Commercial Travelers’ Ass’n v. Smith (C. C. A.) 85 F. 401, 40 L. R. A. 653. 

[2] 2. The only questions remaining are whether the errors assigned relative 


to the charge of the court and to rulings on admission of evidence require the 
granting of a new trial. ’ 


As hereinbefore stated, the attending hospital physician, Dr. Goldman, was 
permitted over objection to testify, among other things, that the insured told him 
that the pimple had been squeezed. The objection was on the ground that it was 
incompetent, irrelevant, immaterial, hearsay, no foundation laid, not the best 
evidence, and self-serving. Appellant insists that it was error to admit that testi- 
mony and cites Sund v. C. R. I. & P. Ry. Co, 164 Minn. 24, 204 N. W. 628, in 
which it is stated relative to such statements: ‘First, they must have been made 
to a medical attendant for the purpose of medical treatment. Second, they must 
relate to existing pain or other symptoms from which the patient is suffering at 
the time, and must not relate to past transactions or symptoms, however closely 
related to the present sickness. Third, such statements are only admissible when 


the medical attendant is called upon to give an expert opinion based in part upon 
them.” 


Here the statement was made to a medical attendant for the purpose of 
medical treatment, but it comes within the scope of the italicized portion of the 
above quotation, and should not have been admitted. “The rule is well settled 
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that it is competent for a physician to testify as to the present physical con- 
dition of his patient, and what he said as to such condition, particularly as to 
ills, pains, and symptoms arising from an accident or sickness; but anything 
in the nature of past events, such as the cause of the injury or sickness, must 
be excluded, and is inadmissible in an action for the injury.” Weber v. St. 
Paul City Ry. Co., 67 Minn. 155, 69 N. W. 716, 718; Williams v. Great Northern 
Ry. Co., 68 Minn. 55, 70 N. W. 860, 37 L. R. A. 199; 2 Dunnell, Minn. Dig. 
(2d Ed.) § 3292. 

[3] It is to be noted, however, that legal evidence independent of that re- 
ceived over objection was already in the case. Without objection the witness 
Eldor Strommen had testified (as hereinbefore referred to) that pressure had 
been made upon the pimple. The record of the employer’s medical department 
showed that pus was expressed, as does also the testimony of the nurse and of 
Dr. Anderson (“express” means to force out by pressure; to press or squeeze 
out, as the juice of a fruit; to empty by pressure or squeezing. Webster’s New 
International Dictionary). Further, two witnesses, the father and the mother 
of the deceased, testified that Dr. Anderson, the employer’s physician, told them 
on the evening of April 18th that the nurse had “squeezed the boil and got the 
root”; that they should not worry, he (Raymond) would be all right. Dr. 
Anderson was asked whether he made any such statement. He did not deny 
having done so, but stated that he did not have any recollection of it. A new 
trial should not be granted because of the erroneous admission of evidence 
objected to when such error was not actually prejudicial. Gibbon Farmers” 
Elevator Co. v. John Herschmann, 160 Minn. 326, 200 N. W. 293. A new trial 
should not be granted for error in the admission of evidence if the other evidence 
is clearly sufficient to justify the verdict and there was a fair trial, with no 
prejudice to the substantial rights of the adverse party. 5 Dunnell, Minn. Dig. 
(2d Ed.) § 7180. See 46 C. J. § 73, p. 114. Defendant was in no way prejudiced. 

Complaint is made of a statement by the court during a discussion had by 
defendant’s counsel with the court about the law of the case. Some argument 
ensued which resulted in the statement made. No objection was made to it at 
the time; as a matter of fact, the statement of the court was probably correct 
Whether it was or not it is by no means, under the circumstances, reversible error. 

We have carefuily examined all the assignments of error and given due 
consideration to the argument of counsel, both oral and written, and find no 
ground for reversal. The case was ably tried on both sides, and the charge was 
probably more favorable to defendant than was necessary. The evidence amply 
sustained the verdict. 7 

Order affirmed. 

Stone, J. (dissenting). 

I cannot agree that the verdict is sustained “amply” or at all. To me it 
seems to rest wholly upon speculation. 


CURLEE v. MUTUAL LIFE INS. CO. No. 30216. 
Supreme Court of Mississippi, Division B. Dec. 5, 1932. 
144 Southern Reporter 686. 
Syllabus by the Court. 
INSURANCE. 
Evidence warranted judge’s finding that disability was partial, not total, pre~ 
cluding recovery on policies insuring against total and permanent disability. 
(For other cases, see Insurance, Dec. Dig. § 665[5].) 
Appeal from Circuit Court, Alcorn County; Thomas H. Johnston, Judge. 
“Not to be reported in State Reports.” 
Action by C. B. Curlee against the Mutual Life Insurance Company. A 
peremptory instruction was granted for defendant, and plaintiff appeals. 
Affirmed. 
Ely B. Mitchell, of Corinth, for appellant. 
Wells, Jones, Wells & Lipscomb, of Jackson, for appellee. 
GriFFitH, J. 
Appellant was insured under policies of insurance, issued to him by appellee, 
which contained the provisions that a monthly payment would be made to the 
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insured upon due proof “that he has become totally and permanently disabled 
by bodily injury or disease so that he is, and will be permanently, continuously 
and ‘wholly prevented thereby from performing any work for compensation, gain 
or profit, and from following any gainful occupation.” The trial court held that 
the proof on behalf of appellant, the plaintiff therein, together with all the just 
and reasonable inferences to be drawn from said proof, showed that the dis- 
ability was and is partial and not total within the legal meaning of the quoted 
provision, and a peremptory instruction was granted for the insurance company, 

Appellant has filed an elaborate brief in which the entire field has been 
reviewed, the hundreds of cases on the subject have been cited, and many of 
them arrayed in a forceful and persuasive presentation to the effect that the 
facts of this case are such at least that the question should haye been submitted 
to the jury. Nie a 

The policy provision quoted and similar provisions have received a liberal 
construction, and have been most liberally applied in behalf of the insured by 
nearly all the courts, and our own court has been among this number, as may 
be seen from such cases as Metropolitan Cas. Co. v. Cato, 113 Miss. 283, 74 So. 
114; Equitable Life Assurance Society v. Serio, 155 Miss. 515, 124 So. 485; Metro- 
politan Life Ins. Co. v. Lambert, 157 Miss. 759, 128 So. 750; Provident Life & 
Acc. Ins. Co. v. Anding, 144 Miss. 277, 109 So. 670. But, after a careful review 
of the entire evidence in this record, we are of opinion that to allow recovery 
in this case would exceed even a liberal construction of the terms, and would 
overrun the just purposes of such a policy—would be in effect to rewrite the 
contract which the parties have made and to hold that what is in substantive 


fact a partial disability is in law a total disability, and this we cannot do. 
Affirmed. 


HURT v. EQUITABLE LIFE 7 —" OF THE UNITED STATES. 
o. 21952. 
St. Louis Court of Appeals. Missouri. Nov. 8, 1932. 
53 Southwestern Reporter (2d) 1101. 
1. INSURANCE. 


Evidence on issue whether employee in group life policy suffered total and 
permanent disability during period of employment held to make case for jury. 


(For other cases, see Insurance, Dec. Dig. § 668[13].) 

Appeal from Circuit Court, St. Francois County; I. W. Threlkeld, Judge. 
“Not to be published in State Reports.” 

Action by Joe E. Hurt against the Equitable Life Assurance Society of the 


United States, a corporation. From a judgment in favor of plaintiff, defendant 
appeals. 


Affirmed. 
3enj. H. Marbury, of Farmington, for appellant. 


W. A. Brookshire, of Farmington, for respondent. 
Bennick, C. 


This is an action to recover under the total and permanent disability pro- 
vision of a policy of group life insurance, issued by appellant, the Equitable Life 
Assurance Society of the United States, upon the lives of the employees of the 
National Lead Company, a corporation engaged in the operation of mines in St. 
Francois county, Mo., and elsewhere. Plaintiff, Joe E. Hurt, claims the benefit 
of the provision of the policy as an employee of the lead company at the time 
his alleged total and permanent disability resulted and while the policy was in 
full force and effect. Judgment went for plaintiff for the sum of $1,800; and 
defendant, the insurance company, has duly appealed. 

The case is presented to us upon the question of whether the court erred in 
refusing appellant’s requested peremptory instruction in the nature of a demur- 
ter to all the evidence. Plaintiff concededly ceased his employment with the lead 
company on September 17, 1928, and both sides agree that for plaintiff to recover 
in this action it was necessary for him to have adduced substantial evidence that 
he was totally and permanently disabled, and that such disability had occurred 
prior to the termination of his employment. The sufficiency of the evidence upon 
that feature of the case is therefore the sole matter for our determination, in 
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view of which any reference to the provisions of the policy as a whole, or to the 
contents of the pleadings, becomes unnecessary. 


So much of the total and permanent disability provision of the policy as 
concerns the case at hand is as follows: “If proof shall be furnished the Society 
that any employee insured under this policy has, before having attained the age 
of 60, become wholly disabled by bodily injuries or disease, and will be wholly 
and presumably permanently prevented thereby for life from pursuing any and 
all gainful occupation, the Society will pay six months after receipt of such proof, 
in full settlement of all obligation under this contract pertaining to such em- 
ployee, the full amount of the insurance on such life. * * *” 


It will be observed that the policy itself defines what is meant by “total and 
permanent disability,” namely, that the employee insured thereunder must be 


“vholly and presumably permanently prevented * * * for life from pursuing any 
and all gainful occupation.” 


Bearing in mind the nature of the risk insured against, we turn to the record 
in the case, and note plaintiff’s own testimony that he had begun working for. the 
fead company about May, 1911; that in 1919 he suffered a fracture of the left leg 
which had failed to heal completely, with the result that ulcers had formed; that 
in 1926 he received a fall, severely injuring his shoulders, back, and both legs; 
that after the latter accident he suffered pain all the time; that upon exertion, as 
when lifting, he had pain in his back, legs, and hips; that he had no sensation in 
the lower portion of his left leg, which would become numb to the point that he 
could not walk upon it; that after 1926 he was unable to put his hand above his 
head; and that, following the termination of his employment by the lead com- 
pany, he had been unable to engage in any gainful occupation, and, in fact, had not 
been able to do a day’s work of any kind on account of his pain and suffering. 


The evidence disclosed that plaintiff had a very limited education, and that he 
had been employed by the lead company at different forms of manual labor, all of 
which required the use of the muscles of his legs, back, arms, and shoulders. 


In general, the medical evidence showed that plaintiff was suffering from 
osteoarthritis of the sacral and lumbar spine, the left sacroiliac joint, and the left 
shoulder joint, as well as from osteomyelitis and periostitis of both lower limbs, 
and that he had ulcers on both legs which were exuding pus. There was an 
abundance of medical evidence, based upon examinations made a year or more 
after plaintiff had left the lead company’s employment, that he was so perma- 
nently disabled as never to be able to follow a gainful occupation. In fact, de- 
fendant’s own local medical examiners so reported to the company in response 
to its request for an examination after plaintiff had presented his claim for bene- 
fits under the total and permanent disability provision of the policy. It is true 
that the medical evidence in most instances did not purport to show the exact 
time when plaintiff’s disability had occurred, but one physician at least did report 
to the company that plaintiff would be wholly prevented for life from pursuing 
any and all gainful occupations, and that he had been totally unable to engage in 
any and all business duties since September 7, 1928, a date even preceding by a 
few days the time when he was discharged by the lead company because he was 
not doing his work properly and was found absent from his place of duty. 

[1] Such evidence clearly made a case for the jury as to whether plaintiff 
had suffered a total and permanent disability during the period of his employ- 
ment with the lead company, and the demurrer to the evidence was therefore 
properly overruled. Katz v. Union Central Life Insurance Co. (Mo. App.) 44 
S. W.(2d) 250; Hardie v. Metropolitan Life Insurance Co. (Mo. App.) 7 S. 
W.(2d) 746; James v. United States Casualty Co., 113 Mo. App. 622, 88 S. W. 
125, 


[2] Other points originally assigned as error have not been preserved by 
counsel in the course of the brief and argument, and consequently are to be 
treated as abandoned. Sitts v. Daniel (Mo. App.) 284 S. W. 857; Hall v. Morrin 
(Mo. App.) 293 S. W. 435. 

That there was evidence which, if believed by the jury, would have warranted 
a contrary finding, is of no consequence upon the point of law before the court. 
A case was made for the jury, and with that conclusion reached our duty is at an 
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end. The judgment rendered by the circuit court should therefore be affirmed: 
and the commissioner so recommends. : 
Per Curiam. 
The foregoing opinion of Bennick, C., is adopted as the opinion of the court. 
The judgment of the circuit court is, accordingly affirmed. 
Haid, P. J., and Becker and Daues, JJ., concur. 


MACK v. WESTERN & SOUTHERN LIFE INS. CO. No. 21957. 
St. Louis Court of Appeals. Missouri. Nov. 8, 1932. 
Rehearing Denied Nov. 23, 1932. 
53 Southwestern Reporter (2d) 1108. 
3. INSURANCE. 
Whether insured was in sound health when policy was delivered held for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[7].) 
4. INSURANCE. 
Evidence held not to warrant submitting to jury issue of insurer’s vexatious 
refusal to pay loss. 
Policy provided that insurer assumed no obligation unless insured was 
in sound health on date of delivery of policy and there was abundant 
evidence that insured was in advanced stage of pulmonary tuberculosis at 
time of issuance of policy and that this disease was direct and sole cause 
of death and there was no evidence that insurer refused payment without 
reasonable cause. 


(For other cases, see Insurance, Dec. Dig. § 668[1].) 
5. INSURANCE. . 

Representations with respect to insured’s state of health embodied in applica- 
tion upon which insurance policy is issued are contractual in their nature and are 
regarded as “warranties,” or conditions upon which liability is assumed under 
policy (Rev. St. 1929, § 5732). 

(For other cases, see Insurance, Dec. Dig. § 265.) 
6. INSURANCE. ss : 

To make out defense under policy providing that insurer assumed no obliga- 
tion unless insured was in sound health on delivery of policy, insurer need only 
show that insured was not in sound health at time of issuance of policy, and that 
condition contributed to his death (Rev. St. 1929, § 5732). 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 
7. INSURANCE, ! : 

That insurer failed to promptly tender back premiums held not waiver of 
defense that policy never took effect on account of misrepresentations, where 
insurer brought premiums into court before trial (Rev. St. 1929, § 5735). 


(For other cases, see Insurance, Dec. Dig. § 392[11].) 


Appeal from St. Louis Circuit Court; Fred J. Hoffmeister, Judge. 

“Not to be published in State Reports.” 

Action by Martin Mack, administrator of the estate of William C. Meadows, 
deceased, against the Western & Southern Life Insurance Company. From a 
judgment in favor of plaintiff, defendant appeals. 

Reversed and remanded with directions. : 

Fordyce, White, Mayne & Williams, and Walter R. Mayne, all of St. Louis, 
for appellant. 

Watson & Watson and Lester Watson, all of St. Louis, for respondent. 

Surron, C 

This is an action on an insurance policy covering the life of William C. 
Meadows. The policy was issued on November 19, 1928, upon an application 
signed by the insured on November 12, 1928. The insured died on May 30, 1929. 
The action was commenced before a justice of the peace, whence it went on appeal 
to the circuit court. The trial in the circuit court, with a jury, resulted in a 
verdict for plaintiff for $370 the face amount of the policy, $30.04 interest, and 
$300 attorney’s fee, aggregating $700.04, and judgment was given accordingly. 
Defendant appeals. 
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Under the policy sued on, the insurance company, in consideration of the pay- 
ment of weekly premiums, agrees that, upon the death of the insured and satis- 
factory proof thereof, the company will pay $370 to the executor or administrator 
of the insured, unless payment be made under the facility of payment clause of 
the policy. 

It is further stipulated in the policy as follows: “No obligation is assumed by 
the company unless on the date and delivery hereof the insured is alive and in 
sound health.” 

In the application, signed by the insured, and on which the policy was issued, 
the insured stated that he had never been under treatment in any hospital or 
institution; that he had no physical or mental defect or infirmity; that his last 
sickness was not serious; and that no doctors had attended him. 

The application concludes as follows: “I hereby declare that I have read 
the above, that the information therein is true, and that I am now in sound health, 
and waive the privileged character of all information, whenever and however 
acquired, concerning my state of health at any time.” 

The policy was issued on the application without any medical examination of 
the insured. 

The death certificate of the attending physician filed with the State Board of 
Health of Illinois, introduced in evidence by plaintiff, shows that the insured died 
on May 30, 1929, at Swansea, in St. Clair county, Ill, of pulmonary tuberculosis, 
and that the duration of the disease was from April 6, 1929, to May 30, 1929. 

Hospital records, introduced by defendant, show that the insured was in the 
St. Louis City Hospital, and also in the Koch Hospital, at various times in July, 
August, and September, 1928, and that he was then in an advanced stage of pul- 
monary tuberculosis. 

The insured’s widow, however, testified that he was never in these hospitals, 
but that he was in good health and working at his trade as a painter during the 
summer and fall of 1928. She admitted, however, that he was in St. Mary’s Hos- 
pital for treatment for a gunshot wound in 1924. 


[1-3] Defendant assigns error here upon the refusal of its instruction in the 
nature of a demurrer to the evidence. Defendant, in support of this assignment, 
says that this material misrepresentation and breach of the policy condition with 
respect to the insured’s state of health at the time of the issuance of the policy 
and prior thereto are conclusively shown by the hospital records in evidence. It 
must be conceded that defendant made out a strong case for the jury, and on the 
cold record the weight of the evidence was clearly with the defendant, but this 
court is not permitted to weigh the evidence. Defendant relies, of course, on the 
showing made by the hospital records that the insured was afflicted with pul- 
monary tuberculosis and was under treatment therefor in the hospitals shortly 
prior to the time of the issuance of the policy. The declarations of physicians re- 
specting the insured’s state of health set down in these hospital records are con- 
vincing, but, unless undisputed, are not conclusive. Shaw v. American Insurance 
Union (Mo. App.) 33 S.W.(2d) 1052. Such declarations are purely hearsay, and 
are admissible in evidence only under an exception to the hearsay rule. We 


think the instruction in the nature of a demurrer to the evidence was properly 
refused. 


[4] It is obvious, however, that the court committed error in submitting to 
the jury the issue of vexatious refusal to pay the loss due under the policy. There 
was no evidence on which to base this instruction. There was abundant evidence, 
well-nigh conclusive, to prove that the insured was in an advanced stage of pul- 
monary tuberculosis at the time of the issuance of the policy and prior thereto, 
and that this disease continued down to the time of his death, and was the direct 
and sole cause of his death. Defendant was fully justified in contesting its liability 
on such evidence. There is no evidence that defendant was lacking in good faith, 
or that it refused payment willfully and without reasonable cause. Medling v. 
Abraham Lincoln Life Ins. Co., 225 Mo. App. 1243, 41 S.W.(2d) 6; Curtis v. 
Indemnity Co. of America, 327 Mo. 350, 37 S.W.(2d) 616, loc. cit. 628; Campbell 
v. National Fire Ins. Co. (Mo. App.) 269 S. W. 645. 


[5, 6] But plaintiff says that the defendant was without any defense to the 
case because there was no express showing that it would not have issued the 
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policy if it had known the representations with respect to the insured’s health 
were untrue. This view is out of accord with the decisions in this state. Represen- 
tations with respect to the insured’s state of health embodied in an application 
upon which an insurance policy is.issued, are contractual in their nature, and 
are regarded as warranties, or as conditions upon which liability is assumed under 
the policy. Moreover, in the present policy, liability is assumed upon the express 
condition that the insured was in sound health at the time of the issuance of the 
policy. Under such condition of the policy it is only essential for the defendant 
to show, to make out a defense, that the insured was not in sound health at the 
time of the issuance of the policy and that this condition of unsound health con- 
tributed to his death. Besides, a reasonable inference may be allowed from all the 
facts in evidence here that the defendant would not have issued the policy had 
it known that the insured was in an advanced stage of pulmonary tuberculosis at 
the time of the issuance of the policy. Section 5732, R. S. 1929 (Mo. St. Ann. 
§ 5732) ; Simpson v. Metropolitan Life Ins. Co. (Mo. App.) 282 S. W. 454; State 
ex rel. Metropolitan Life Ins. Co. v. Allen, 310 Mo. 378, 276 S. W. 877; Stephens 
v. Metropolitan Life Ins. Co., 190 Mo. App. 673, 176 S. W. 253. 

[7] Plaintiff further says that the defendant, having failed to promptly tender 
back the premiums paid under the policy, waived its right to defend on the ground 
that on account of misrepresentations the policy never took effect and was void 
from the beginning. This insistence is without merit. Defendant brought the 
premiums into court before the trial, and this was all that was required. Section 
5735, R. S. 1929 (Mo. St. Ann. § 5735); Dye v. New York Life Ins. Co., 207 
Mo. App. 540, 227 S. W. 1062; Murphy v. Brotherhood of Railroad Trainmen 
(Mo. App.) 199 S. W. 730; Shaw v. Mutual Protective Ins. Co. (Mo App.) 9 
S.W.(2d) 685; Mannion v. John Hancock Mutual Life Ins. Co. (Mo. App.) 273 
S. W. 201; Craig v. Metropolitan Life Ins. Co., 220 Mo. App. 913, 296 S. W. 209. 

There is likewise no merit in plaintiff’s suggestion that the hospital records 
were incompetent. These records were clearly competent, the privileged character 
of the information therein contained having been waived by the contract of insur- 
ance. Shaw v. American Insurance Union (Mo. App.) 33 S.W.(2d) 1052; Keller 
v. Home Life Ins. Co., 95 Mo. App. 627, 69 S. W. 612; Modern Woodmen of 
America v. Angle, 127 Mo. App. 94, 104 S. W. 297; Frazier v. Metropolitan Life 
Ins. Co., 161 Mo. App. 709, 141 S. W. 936; Cromeenes v. Sovereign Camp, 
W. O. W., 205 Mo. App. 419, 224 S. W. 15. 

[8] The complaint of defendant with respect to inflammatory remarks made 
by plaintiff's counsel in his argument to the jury is not before us for review, 
since it did not call this matter to the attention of the court in its motion for a 
new trial. 

The Commissioner recommends that, if plaintiff will, within ten days, remit 
$300, the amount of the atiorney’s fee allowed by the jury, the judgment be re- 
versed and the cause remanded, with directions to the court below to enter a new 
judgment in favor of plaintiff and against defendant for the sum of $400.04, with 
interest at the rate of 6 per cent. per annum, from the 28th day of April, 1931 
(the date of the original judgment); otherwise that the judgment be reversed 
and the cause remanded for a new trial. 

Per Curiam. 

The foregoing opinion of Sutton, C., is adopted as the opinion of the court. 

The judgment of the circuit court is accordingly reversed and the cause re- 
manded, with directions as set forth in the foregoing opinion. 

Haid, P. J., and Becker, J., concur. 

Daues, J., not sitting. 








LOWER v. METROPOLITAN LIFE INS. CO. 
Supreme Court of New Jersey, Monmouth County. Nov. 15, 1932. 
163 Atlantic Reporter 233. 
INSURANCE. 
Death from sunstroke held not “bodily injury” sustained through “accidental 
means,” within double indemnity clause of life insurance policy. 
The life-insurance policy provided for double indemnity in case of 
insured’s death “as the result, directly and independently of all other 


Life] Lower v. Metropolitan Life Ins. Co. 


causes, of bodily injuries sustained through external, violent and acci- 

dental means,” with proviso that death should not have been caused by 

or contributed to by disease or by bodily or mental infirmity. “Sun- 

stroke” is an inflammatory disease of the brain, brought on by exposure 

to too intense heat of sun’s rays or to overheated air; the combination 

of a group of phenomena comprising the incidence of the sun’s rays, the 

reaction of the central nervous system, the engorgement of the blood ves- 

sels of the brain, and other physical effects. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

Action by Clara L. (or H.) Lower against the Metropolitan Life Insurance 
Company. 

Judgment for defendant. 

Quinn, Parsons & Doremus, of Red Bank, for plaintiff. 

Clifford I. Voorhees, of New Brunswick, for defendant. 

LAWRENCE, J. 

This suit was submitted to me, without a jury, at the Monmouth circuit, for 
determination on a stipulation of the facts. The circumstances involved are that 
Francis T. Lower, fifty years of age, a laborer in the employ of one Raub, was, 
on August 4, 1930, the holder of a so-called double indemnity policy, theretofore 
issued to him by the defendant company, and in force, covering life insurance in 
a stated amount and a like sum in case of death, as the result, directly and inde- 
pendently of all other causes, of bodily injuries sustained through external, vio- 
lent, and accidental means. August 4, 1930, was evidently a torrid day, and in 
the morning he had been working out of doors at his usual employment, which 
he resumed after his midday meal. At 2 o’clock, the temperature registered 94 
decrees Fahrenheit. Some time during the afternoon, he suffered a sunstroke, 
from the effects of which he died. 

Plaintiff as the beneficiary named in the policy filed proof of death, in due 
course, and claimed not only the sum for which her husband was insured on his 
life, but the additional sum under the supplementary contract, attached as a rider 
and labeled, “Accidental Death Benefit—Benefit payable in the event of death 
from accident as herein limited and provided.” Defendant paid the former, but 
declined as to the latter sum on the ground that death was not the result of bodily 
injuries sustained through external, violent, and accidental means, directly and in- 
dependently of all other causes. In other words, the position of the company is 
that sunstroke is a disease likely to affect individuals of reduced vitality who ex- 
pose themselves to excessive heat, and is not a bodily injury within the intent 
and meaning of the policy in question. 

The controversial provisions of the contract are that the company “hereby 
agrees to pay to the beneficiary or beneficiaries of record under said policy, in 
addition to the amount payable according to the terms of the said policy, the 
sum of One thousand dollars, upon receipt, at the home office of the company in 
the City of New York, of the proof of the death of the insured, as the result, 
directly and independently of all other causes, of bodily injuries sustained through 
external, violent and accidental means; provided, * * * (5) that death shall not 
have been the result of self-destruction, whether sane or insane, or caused by or 
contributed to, directly or indirectly, or wholly or partially, by disease, or by 
bodily or mental infirmity. * * *” 

The question, therefore, is whether the sunstroke which occasioned the 
death of the insured was a bodily injury within the scope of the contract. The 
case must rest on the legal interpretation of the clauses quoted, and the evidence 
discloses that death resulted from a bodily injury, directly and independently of 
all other causes. Runyon v. Monarch Acc. Ins. Co., 108 N. J. Law, 489, 158 A. 
530, and Runyon v. Commonwealth Casualty Co., 109 N. J. Law, 238, 160 A. 402. 


It is to be observed that there is nothing in the contract listing sunstroke as a 
bodily injury subject to coverage by its terms, such as is generally found in those 
policies which have been judicially construed as payable when death results there- 
from. This may be regarded as significant of the trend of decisions in the var- 
ious states holding the right of the beneficiary to recover and in those adopting 
the contrary view in the absence of such a provision. Richards v. Standard Ac- 
cident Ins. Co., 58 Utah, 622, 200 P. 1017, 17 A. L. R. 1185; Continental Casualty 
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Co. v. Bruden, 178 Ark. 683, 11 S.W.(2d) 493, 61 A. L. R. 1192; Elsey v. Fidelity 
& Casualty Co., 187 Ind. 447, 120 N. E. 42, 43, L. R. A. 1918F, 646; Gallagher y. 
Fidelity & Casualty Co. of New York, 163 App. Div. 556, 148 N. Y. S. 1016; Bry- 
ant v. Continental Casualty Co., 107 Tex. 582, 182 S. W. 673, L. R. A. 1916B, 945 
Ann. Cas. 1918A, 517; Nickman v. New York Life Ins. Co. (C. C. A.) 39 F.(2d) 
763; 55 N. J. Law J. 187; Paist v. Aitna Life Ins. Co. (D. C.) 54 F.(2d) 393: 
Sinclair v. Maritime Passengers Assn., 3 Ellis & Ellis (England), 478; Dozier y. 
Fidelity & Casualty Co. (C. C.) 46 F. 446, 13 L. R. A. 114, 581, 22 L. R. A. 620: 
Sernancik v. Con. Cas. Co., 56 Pa. Super. Ct. 392; Continental Cas. Co. y. Pitt. 
man, 145 Ga. 641, 89 S. E. 716, and 1 C. J. 429. 

“Sunstroke” is indicated as an inflammatory disease of the brain, brought on 
by exposure to the too intense heat of the sun’s rays or to overheated air; the 
combination of a group of phenomena comprising the incidence of the sun’s rays, 
the reaction of the central nervous system, the engorgement of the blood vessels 
of the brain, and other physical effects. Bryant v. Continental Casualty Co., and 
Paist v. AStna Life Ins. Co., supra. 

In the Bryant Case, frequently referred to as an authority for the right of 
the beneficiary to recover, it appeared that the policy included sunstroke as with- 
in the range of fatalities intended to be covered, and the decision was apparently 
based on that fact. At page 948 of the text, however, of L. R. A. 1916E, 107 Tex. 
582, 182 S. W. 673, 675, it was said: “In the early Sinclair Case, supra, decided in 
England in 1861, it was held that no liability arose from an ordinary sunstroke 
under an accident insurance policy providing for indemnity in the event of ‘per- 
sonal injury from, or by reason or in consequence of, any accident, etc.’ In the 
decision sunstroke was treated as a disease. So considered, it has no quality of 
personal injury about it, as already stated; and, under that theory, the determin- 
ation that there was no liability under the policy was sound. This holding was 
followed in the Dozier Case, where the policy was in the same general terms,— 
providing insurance against ‘bodily injuries, sustained through external, violent 
and accidental means,’ as does the general clause of the present policy. In neither 
case did the policy designate sunstroke as a risk. It is to be assumed that the 
present policy was drawn in the light of that holding. That the purpose was to 
make sunstroke a part of the contract risk, as a distinct feature of the policy, is 
evident. We regard it as equally manifest that the purpose also was to so make 
it a feature of the risk in such a way as to avoid the effect of the holding in the 
Sinclair Case, and others like it—wunder which, if treated as a disease, it would 
not fall within the general risk of the policy—and as would be, at the same time, 
consistent with such risk as expressed in the general insuring clause, and in har- 
mony with the theory of such insurance. This could only ‘be done by in the 
policy recognizing it to be what in the common understanding it is considered,—a 
form of personal injury, and, when suffered under certain circumstances, a cas- 
ualty. Such, we hold, is the meaning and force of the sunstroke provision of the 
policy.” 

In the Dozier Case ([C. C.] 46 F. 446, 13 L. R. A. 114, 581, 22 L. R. A. 620), 
the pathology of sunstroke was discussed, and it was held that it was not a 
bodily injury sustained through external, violent, and accidental means, within 
the meaning of an insurance policy covering such injuries, but expressly exclud- 
ing liability for any disease or bodily infirmity. 

Considering these deliverances as to the pathologic nature of sunstroke when 
sought to be brought within the provisions of a contract of insurance such as 
those which give rise to the present suit, the conclusion is that no adequate proof 
has been offered that the death of the insured was the result, directly and inde- 
pendently of all other causes, of a bodily injury sustained through external, vio- 
lent, and accidental means, and that it was not caused by or contributed to, di- 
rectly or indirectly, or wholly or partially, by disease. 


A judgment in favor of defendant and against plaintiff of no cause may be 
entered, but without costs. 
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GRANA v. METROPOLITAN LIFE INS. Co. et al. 

Supreme Court, Appellate Division, Fourth Department. Nov. 30, 1932. 

260 New York Supplement 576. 
1, INSURANCE. 

Discontinuance of action on life policy should be denied where insurer had 
asserted defense of fraud, and policy, due to failure to follow language of 
amended statute, had become incontestable (Insurance Law, § 101, subd. 2, as 
amended by Laws 1921, c. 407). 

(For other cases, see Insurance, Dec. Dig. § 400.) 

Appeal from Supreme Court, Monroe County. 

Action by Angelina Grana against the Metropolitan Life Insurance Company 
and another. From an order denying plaintiff’s motion for leave to serve an 
amended complaint, and from an order denying plaintiff’s motion for leave to dis- 
continue the action, plaintiff appeals. 

Affirmed. 

Argued before Sears, P. J., and Taylor, Edgecomb, Thompson, and Crosby, JJ. 

Maloney & Foster, of Rochester (William J. Maloney, of Rochester of coun- 
sel) for appellant. 

John Van Voorhis’ Sons, of Rochester (John Van Voorhis, of Rochester, of 
counsel), for respondent Metropolitan Life Ins. Co. 

Charles W. Murphy, of Rochester, for respondent Riscili. 

TAYLOR, J. 

In this action to recover under a life insurance policy, plaintiff has made a 
motion to discontinue the action and another motion to be permitted to serve a 
second amended complaint. Both motions were denied and these appeals result. The 
policy was issued June 1, 1930. The insured died November 10, 1930. The instant 
action was commenced in June, 1931. An answer was served in November, 1931, 
in which material allegations of fraud on the part of the insured were made, 
substantiation of which by proof would defeat the action. Plaintiff's motion to 
discontinue the action was denied October 10, 1932. This disposition is correct if 
the granting of the order would be inequitable to defendant. Carleton v. Darcy 
et al., 75 N. Y. 375. Bearing in mind the chronology above mentioned—more than 
two years having elapsed since the date of issuance of the policy—if discontinu- 
ance were now allowed, defendant’s defenses would be unavailable unless the death 
of the insured prior to the termination of the two-year period removed all limita- 
tion upon defendant’s right to contest. 

[1] Section 101 of the Insurance Law has long provided that no life insurance 
policy (with an exception immaterial here) shall be issued or delivered in this 
state unless it contains certain provisions, one of which is found in subdivision 2. 
Prior to the year 1921 one of the required provisions was stated in subdivision 
2 to be that “the policy shall be incontestable after two years from its date of 
issue except for nonpayment of premiums,” etc. By chapter 407 of the Laws of 
1921 this subdivision was amended to read that “the policy shall be incontestable 
after it has been in force during the lifetime of the insured for a period of two 
years from its date of issue except for non-payment of premiums,” etc. The policy 
involved in this suit did not conform to the directions prescribed in subdivision 2 
as last quoted, but was issued by the company to read “this policy shall be incon- 
testable after it has been in force for a period of two years from its date of 
issue except for non-payment of premiums,” etc. The scope and effect of the 
words “in force” have been the subject of judicial interpretation on many occa- 
sions, and two separate conclusions have been reached. An extended discussion of 
these cases will not be attempted, since an incontestability clause exactly like the 
one here under review was involved in McKenna v. Met. Life Ins. Co., 220 App. 
Div. 53, 220 N. Y. S. 568 (appeal dismissed 247 N. Y. 527, 161 N. E. 169), and 
in Kocak et al. v. Met. Life Ins. Co., 144 Misc. 422, 258 N. Y. S. 937. In both 
opinions the authorities were collated and discussed, having under consideration 
subdivision 2 of section 101 of the Insurance Law—as it read both before and 
after its amendment by chapter 407 of the Laws of 1921. We feel that we need 
go no farther than to say that we are of the opinion that the correct applicable 
tule is stated in the Kocak Case and that if the instant action were discontinued 
defendant would be out of court and inequitably so. Furthermore, it would appear 
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from the record that discontinuance would only pave the way for a new complaint 
which would be insufficient for the reasons next to be stated. 

As to the order denying to serve a second amended complaint, respondent 
insurance company consents in its brief and in open court that plaintiff’s com. 
plaint may be deemed amended to contain allegations of due performance of ajj 
conditions of the contract, including due service of proof of death. The other new 
allegations in the proposed amended complaint furnish no basis for the relief 
demanded, under the rule laid down in Minsker v. John Hancock Mutual Life 
Ins. Co.,. 254 N.Y. 333, 173 NN. 35.24: 

The orders appealed from should be affirmed. Ten dollars costs only and dis- 
bursements are allowed to respondent. 


Orders affirmed, with $10 costs only and disbursements to the respondents, 
All concur. 


KASARSKY v. NEW YORK LIFE INS. CO. 
City Court of New York, Kings County. Nov. 28, 1932. 
260 New York Supplement 769. 
1. INSURANCE. 


Unambiguous clauses of policy must be construed according to plain, usual, and 
ordinary meaning of words employed. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

2. INSURANCE. 

Permanent disability clauses of policy held to require insured to furnish com- 
pany immediate proof of such disability following at least three consecutive 
months of total disability referred to in policy and due proof that insured is then 
so permanently disabled. . 

The clauses of the policy involved recited, “Permanent Disability— 
Disability shall be presumed to be permanent. * * * (b) After the 
insured has been so totally disabled for not less than three consecutive 
months immediately preceding receipt of proof thereof,” and also “Upon 
receipt of the Company’s Home Office before default in the payment of 
premiums, of due proof that the insured is totally and presumably per- 
manently disabled.” 

(For other cases, see Insurance, Dec. Dig. § 539[3].) 

3. INSURANCE. m 

Immediate receipt by insurer of proof of insured’s disability following at least 
three consecutive months of total disability referred to in policy held condition 
precedent to company’s liability under permanent disability clauses of policy. 

(For other cases, see Insurance, Dec. Dig. § 535.) 

4. INSURANCE. a s oe 

Insured must allege and prove performance of all conditions in policies called 
for by him, or waiver thereof by company. 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 

5. INSURANCE. sie 

Delay in giving notice of total disability until about six months after disability 
ceased held not “immediate” notice required by permanent disability clauses. 

Such notice given approximately six months after disability ceased was 
not “immediate” notice required by permanent disability clauses of policy, 
since word “immediately” means forthwith and is stronger than the ex- 
pression “within a reasonable time” and implies prompt, vigorous action 
without delay, and whether this is so is question of fact, having regard 
to circumstances of particular case. 

(For other cases, see Insurance, Dec. Dig. § 539[3].) 

6. INSURANCE. ‘ ‘ 

That insured’s delay in filing claims for total disability until after disability 
ceased was due to ignorance of his rights under policy could not avail insured. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 


Action by Sam Kasarsky against the New York Life Insurance Company. 
Decision for defendant. 
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Garfield & Seligson, of New York City, for plaintiff. 

Louis H. Cooke, of New York City (K. deF. Carpenter, of New York City, 
of counsel), for defendant. 

RussELL, J. ; : a 

[1, 2] Action heretofore tried by the court without a jury. Plaintiff seeks 
recovery under two policies of life insurance under the permanent disability clauses 
thereof. There are two clauses in each policy of similar wording involved. Such 
portion of each essential to a decision will be set forth: “Permanent Disability— 
Disability shall be presumed to be permanent. * * * (b) After the insured 
has been so totally disabled for not less than three consecutive months immediately 
preceding receipt of proof thereof.” “No. 3. Benefit—Upon receipt of the Com- 
pany’s Home Office before default in the payment of premiums, of due proof 
that the insured is totally and presumably permanently disabled. * * * ” As to No. 
3, it is not disputed as facts that: (a) Insured was wholly disabled within the mean- 
ing of the policy between June 11, 1931, and February 1, 1932, a duration in excess 
of the three-month period, and (b) that a notice of claim for such disability 
was given to defendant on June 27, 1932, after a lapse of time of nearly six 
months from the cessation of such disability. A reference to clauses two and 
three of the policies discloses that not only must the insured following such 
disability, immediately furnish to the company proof thereof, but also that the 
same must be due proof that the insured is so permanently disabled. The language 
employed in clauses two and three when read in conjunction seems to be wholly 
unambiguous and the same is to be read, understood, and construed according to 
the plain, usual, and ordinary meaning of the words therein employed. Houlihan 
v. Preferred Accident Insurance Co. of New York, 196 N. Y. 337, 89 N. E. 927, 
25 L. R. A. (N. S.) 1261; Perlman v. N. Y. Life Insurance Co., 234 App. Div. 
359, 254 N. Y. S. 646. 

[3] Under the terms used in the clauses above quoted the company was not 
called upon to pay such disability unless and until at the expiration of the mini- 
mum time limit for the existence of same immediate notice or claim was made 
to it to the effect that the insured is presumably permanently disabled, thus the 
obligation of the company rests not upon the fact of disability, but upon the 
immediate receipt of a proper notice by the company of such fact. Receipt of 
such notice being a condition precedent to liability on the part of the company. 
Bergholm v. Peoria Life Ins. Co., 284 U. S. 489, 52 S. Ct. 230, 76 L. Ed. 416. 


[4, 5] The duty is on the insured to allege and prove that he has performed 
all the conditions in the policies called for by him, or a waiver thereof by the 
company, which latter is not found in the instant case. Todd v. Union Casualty 
& Surety Co., 70 App. Div. 52, 74 N. Y. S. 1062. Assuming the question of what 
was “immediate notice” to be one of fact, dependent upon the surrounding circum- 
stances and conditions as developed by the evidence herein, I find that an approxi- 
mate delay of six months in affording notice to defendant was not such notice and 
that such delay may well have operated to the prejudice of the company in its 
right to an opportunity of a prompt investigation into the merits of the claim. 
Wheeler v. Conn. Mutual Life Ins. Co., 82 N. Y. 543, 37 Ann. Rep. 594; White- 
side v. North American Acc. Ins. Co., 200 N. Y. 320, 93 N. E. 948, 35 L. R. A. 
(N. S.) 696. 

Bouvier in his Law Dictionary defines the word “Immediately” to mean, the 
same as “Forthwith” and reads: “They are stronger than the expression ‘within 
a reasonable time’ and imply prompt, vigorous action without any delay, and 
whether this is so is a question of fact having regard to the circumstances: of the 
particular case.” To the same effect is the rule in Solomon v. Continental Fire 
Ins. Co., 160 N. Y. 595, 55 N. E. 279, 46 L. R. A. 682, 73 Am. St. Rep. 707. In 
Quinlan v. Providence Washington Ins. Co., 133 N. Y. 356, 31 N. E. 31, 28 Am. 
St. Rep. 645, where notice was required it was held that a delay of seven months 
in giving notice invalidated the policy and that plaintiff did not read the policy 
or know of this condition was immaterial. 

[6] The company insists that the reasonable construction to be placed upon the 
word “is” as used in the policy term, clause three, “Upon receipt of due proof 
that the insured is * * * presumably permanently disabled,” etc., should be 
that the defendant was to be furnished with due proof of disability at a period 
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during the existence thereof. In view of the context such construction would 
appear the fair and reasonable intendment thereof. The word “is” constitutes the 
third person singular of the present indicative of the verb “be.” It is employed 
only in indication of the present tense. Had it been used with regard to an action 
or condition consummated or in the past the words “was” or “has been” might 
only appropriately been employed. At any rate the finding that as a fact no im- 
mediate notice within the import of the policy terms was given is in itself a syf- 
ficient basis upon which to resolve this action in favor of the defendant. The con- 
tention that the delay in filing a claim was due to the ignorance of plaintiff as 
to his rights under the policy terms cannot avail the insured. Gottlieb v. New 
York Life Ins. Co., 136 Misc. 194, 240 N. Y. S. 568; Hanna v. Commercial 
Travelers’ Mut. Acc. Ins. Co. of America, 204 App. Div. 258, 197 N. Y. S. 395, 
affirmed 236 N. Y. 571, 142 N. E. 288; Manson v. New York Life Ins. Co., 220 
App. Div. at page 676, 243 N. Y. S. 579; Metzger v. AXtna Ins. Co., 227 N, y. 
411, at page 415, 125 N. E. 814. 

Decision for defendant. Submit findings on two days’ notice. Plaintiff will call 
at my chambers for exhibits. 


MUTUAL LIFE INS. CO. OF BALTIMORE v. CONNELL. 
Court of Appeals of Ohio, Franklin County. Oct. 22, 1931. 
183 Northeastern Reporter 286. 
1. INSURANCE. 


Soliciting agent’s authority held broad enough to support waiver of incorrect 
answers in application for life insurance policy as to applicant’s health (Gen. 
Code, § 9407). 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 

2. INSURANCE. 

Soliciting agent, failing to report to life insurance company known facts 
contrary to answers in application for policy as to applicant’s health, represented 
company, which was bound by his acts (Gen. Code, § 9407). 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 

3. INSURANCE. 

Soliciting agent’s waiver of misrepresentations in application for life insur- 
ance policy as to insured’s health did not extend to provision in policy that it 
should be void unless delivered to insured while in sound health (Gen. Code, 
§ 9391). 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 


Action by Josephine Connell against the Mutual Life Insurance Company of 
Baltimore. Judgment for plaintiff, and defendant brings error—[By Editorial 
Staff. | 

Reversed and rendered. 

Vorys, Sater, Seymour & Pease, of Columbus, for plaintiff in error. 

Ernest A. Grabiel, of Columbus, for defendant in error. 

HornsBEck, J. 


This is a proceeding in error from a judgment rendered in favor of Jo- 
sephine Connell, who was the plaintiff in the common pleas court. We refer to 
the parties as they appeared in the trial court. Plaintiff was the mother of James 
E. Connell, and the beneficiary of a policy of life insurance issued by defendant 
company upon her son’s life. The policy was issued on November 17, 1928, and 
the insured died October 15, 1929, of diabetes mellitus. The amended petition of 
plaintiff set up the issuing of the policy, that it was in full force and effect on 
the date of the death of James E. Connell, that due notice was given and proof of 
death made; and that payment was demanded, which was refused. The answer 
consisted of a first and second defense: It admitted the issuance and delivery of 
the policy, subject to the conditions therein named; admitted that the plaintiff 
was the beneficiary, the death of James E. Connell on the date alleged, and the 
presentation of notice and proof of death; admitted the demand by the beneficiary 
of the amount claimed to be due and refusal by the company to pay; and further 
answered by way of general denial. 

For second defense, after adopting the allegations and denials of the first de- 
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fense, defendant averred that it accepted the application for the life insurance 
policy according to the terms of the application, and further pleaded a condition 
in the policy, which reads, in part, as follows: “This policy is void until the same 
is actually delivered to the insured in person while in sound health, or if the in- 
sured dies in consequences of his or her own criminal act.” 

Defendant further averred that, at the time of the making of the application 
and the time of the issuing and delivering of the policy, and for a long time 
prior thereto, James E. Connell was not in sound health, but was suffering 
from the disease diabetes, by reason of which said disease he afterwards 
died; that said state of health at the aforesaid times was well known to the 
plaintiff, and to James E. Connell, but was unknown to defendant or its agents, 
and was not known to them until after the death of said Connell; and defendant 
further pleaded a tender of the premiums paid under the policy. 

The reply denied that the defendant and its agents were ignorant of the 
state of health of the insured, as alleged in the answer, and avers that the agent 
who took the application knew and was informed of the state of health of the 
insured at the time of the application, and prior thereto; that the agent knew the 
state of health of the insured when the policy was delivered, and that the de- 
fendant, through its agents, had such knowledge; that, by reason of the aver- 
ments of the reply, the defendant waived the condition of the policy concerning 
the sound health of the insured, and is therefore estopped from setting up such 
provision as a defense to this suit. 

For the purposes of the determination of the question presented to this 
court, the facts which the jury was privileged to find may be stated as follows: 
James E. Connell was seventeen years of age at the time of his application for 
the policy of insurance under consideration in this case. The application was 
dated November 6, 1928; the policy issued November 17, 1928. On or about Sep- 
tember 1, 1928, the plaintiff had surrendered and cashed a policy of insurance on 
the life of James E. Connell, carried with the defendant company. The trans- 
action incident to the surrender of the policy was conducted by Homer P. Col- 
flesh, who was a collecting and soliciting agent for defendant company. Early in 
September, 1928, James E. Connell had been in Grant Hospital for two weeks un- 
der treatment for diabetes. Thereafter, until his death, he was under treatment 
at irregular intervals for this disease, and at the time of signing the application, 
when the policy was delivered, and continuously thereafter, he was suffering with 
the disease from which he died. Shortly after the cashing in of the policy, Col- 
flesh solicited the plaintiff to make application for another insurance policy on 
ihe life of James E. Connell, and on or about October 1, 1928, Colflesh and Rob- 
ert E. Babcock, an assistant manager of the defendant company at Columbus, 
again attempted to induce Mrs. Connell to take insurance on the life of her son. 
She testifies that she told Mr. Colflesh she “wasn’t going to take out a policy; 
that the boy wasn’t physically able”; that “he had just come out of the hospital,” 
and that his trouble was “diabetic,” and that the boy could not pass a medical ex- 
amination; that in reply thereto Mr. Colflesh said to her that she would not have 
to have a doctor’s examination of her son; that a policy could be issued without 
medical examination; that upon this representation she consented to make applica- 
tion for the policy; that the application was made, Colflesh asking her the ques- 
tions, Babcock writing the answers thereto, and James signing the application af- 
ter it was completed. The record, though controverted, supports the conclusion 
that the soliciting agent of the company knew at the time the application was 
prepared that James Connell had been in the hospital afflicted with diabetes, and 
that the agent secured this information while acting as agent for the company 
in the solicitation of the insurance in question, and that there was no collusion 
between the plaintiff and the agents of the company. 

Defendant moved for a directed verdict at the conclusion of plaintiff’s case 
and again at the conclusion of the whole case. It is urged that the court erred in 
refusing these motions, in refusing to admit certain testimony, and in giving the 
special charges requested by plaintiff. 

Upon the application, the policy as issued, and the evidence, two questions 
are presented: First. Did the company by the acts of its agents, Colflesh and 
Babcock, waive material misrepresentation of fact respecting the condition of 
health of James Connell at the time of and prior to the date of the execution of 
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the application? Second. If such waiver was made, did it extend to and render 
invalid that clause in the insurance policy which provides: “This policy is yoid 
until the same is actually delivered to the insured in person while in sound 
health. * * *” 

[1] We are of opinion that the scope of authority of the agent of the de- 
fendant company was clearly broad enough to support a waiver of the improper 
and incorrect answers in the application respecting the state of health of the ap- 
plicant. Such a determination is within the law enunciated in the first proposition 
of the syllabus in John Hancock Mutual Life Ins. Co. v. Luzio, 123 Ohio St. 616, 
176 N. E. 446: “Under the provisions of section 9407, General Code, a soliciting 
agent of a life insurance company becomes the representative of the company 
only in respect to the particular branch of the business intrusted to him as such 
agent. His duties consist of soliciting applicants for insurance and reporting to 
his principal the information which he acquires.” 

[2] The agent, while acting as solicitor for the insurance policy under con- 
sideration, secured information respecting the applicant which was contrary to 
the answers placed in the application. In failing to report to the company the 
facts as he knew them he was representing the company, and not the insured or 
the plaintiff, and the company and not the insured should be bound by his acts, 

[3] However, this is but one proposition which it is necessary to find estab- 
lished by the record in order to sustain the judgment of the trial court. It is 
further necessary to find that the action of the soliciting agent bound the com- 
pany to a waiver of the express provisions in the insurance contract, that it 
would be void until the same is actually delivered-to the insured while he is in 
sound health. This the record does not support under the law. 

[4] Without regard to the decisions of our Supreme Court heretofore, and 
authorities elsewhere, we are bound by its last pronouncement in the Luzio Case, 
supra, which was announced since the trial of this case, particularly the first 
proposition of the syllabus, heretofore quoted, and the fourth proposition as 
follows: 

“4. In the absence of statutory definition, the term ‘agent,’ employed in sec- 
tion 9391, General Code, should be given its legal meaning, as being one who is 
acting within the scope of his authority in the business intrusted to him by his 
principal. One who is employed as soliciting agent, whose sole authority is to 
solicit insurance and to report to his principal the information which the appli- 
cant has given him, cannot, without proof of authority so to do, waive a condi- 
tion in the policy providing that it shall not take effect unless the insured be 
alive and in sound health at the date of the policy.” 

The opinion of Judge Jones leaves little doubt of the scope of the syllabus. 
At page 628 of 123 Ohio St. 176 N. E. 446, 451, after quoting from Myers v. 
John Hancock Mutual Life Ins. Co., 108 Ohio St. 175, 140 N. E. 504, Judge Jones 
says: “What was said in the Myers Case, supra, may be applied to this case. 
Cugliari was only a soliciting agent. There was no proof that he had any other 
authority—none to waive material conditions in the policy he sold.” 

At page 630 of 123 Ohio St. 176 N. E. 446, 451, Judge Jones further says: 
“The policy contained a proviso that it should not take effect unless the insured 
‘shall be alive and in sound health.’ Had the insured not been alive, and had the 
agent known it, can it be claimed that the agent’s knowledge would make the 
company liable? Under the terms of the policies, life and sound health must 
hoth subsist before the policies took effect.” 

We therefore say that the judgment of the trial court was erroneous; that 
the motion for a directed verdict at the conclusion of all the testimony should 
have been sustained. 

The judgment will therefore be reversed and final judgment entered here fot 
the plaintiff in error. 

Judgment reversed. 

Allread, P. J., and Kunkle, J., concur. 
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CAMP v. PRUDENTIAL INS. CO. OF AMERICA. 
Superior Court of Pennsylvania. Dec. 16, 1932. 
163 Atlantic Reporter 320. 
INSURANCE. 
Whether death of insured struck by man he allegedly assaulted, was by “acci- 
dental means,” within double indemnity provision,of policy, held for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[13].) 


Appeal from Municipal Court, Philadelphia County; Thomas Bluett, Judge. 

Action by Grover C. Camp, administrator of the estate of Robert S. Camp, 
deceased, against the Prudential Insurance Company of America. From an order 
making absolute rule for judgment for want of a sufficient affidavit of defense, 
defendant appeals. 

Reversed and a procedendo awarded. 

Argued before Trexler, P. J., and Keller, Gawthrop, Cunningham, Baldrige, 
Stadtfeld, and Parker, JJ. 

Frederick J. Shoyer and Kendall H. Shoyer, both of Philadelphia, for appel- 
lant. 

Milford J. Meyer, of Philadelphia, for appellee. 

STADTFELD, J. 

This is an appeal by defendant company from a judgment entered against it 
and in favor of plaintiff on a rule for judgment for want of a sufficient affidavit 
of defense. An action of assumpsit was brought by plaintiff as administrator of 
the estate of Robert S. Camp, deceased, to recover on two policies of life insur- 
ance issued upon the life of Robert S. Camp, the sum of $386 accidental death 
benefits. 

The policy provided, inter alia: “Upon receipt of due proof that the insured 
after attainment of age fifteen and prior to the attainment of age seventy, has 
sustained bodily injury, solely through external; violent and accidental means, 
occurring after the date of this policy and resulting in the death of the insured 
within ninety days from the date of such bodily injury while this policy is in 
force, and while there is no default in the payment of premium, the company 
will pay in addition to any other sums due under this policy and subject to the 
provisions of this policy an accidental death benefit equal to the face amount of 
insurance stated in this policy, less the amount of any disability benefit which 
has become payable under this policy, on account of the same bodily injury, ex- 
cept as provided below.” Then follow certain exceptions which are not material 
to the decision of this case. 

Plaintiff's statement avers that the premiums were paid under the policies; 
that on or about January 25, 1932, the insured was killed by reason of being as- 
saulted and violently struck with the hand and fist of one Martin Kundervitch, 
causing the said Robert S. Camp, the assured, to fall and strike an iron rail o1 
other portion of the track of the Broad Street Subway in Philadelphia, and, as a 
result of the injuries sustained, he died on the same day. Proofs of death were 
forwarded to defendant. Plaintiff was paid the ordinary amounts under the policies, 
but defendant refused to pay the sum of $386 accidental death benefits. 

Paragraph 8 of the supplemental affidavit of defense sets forth the facts in 
connection with the death of the insured as follows: “Defendant expressly denics 
that the insured, Robert S. Camp, was killed through external, violent and acci- 
dental means within the meaning of the provision of the contract relating thereto. 
On the contrary, defendant specifically avers that about two A. M., on the morn- 
ing of Tuesday, January 26, 1932, the insured, while partially intoxicated, ap- 
proached one Martin Kundervitch, at that time a complete stranger to the insured, 
on the platform of the Broad Street Subway and attempted twice to snatch 
Kundervitch’s newspaper from his hands. After being warned twice by the said 
Kundervitch to go away and let him alone, the insured raised his fist and was 
about to strike the said Kundervitch, when the latter, in self-defense, struck the 
insured with his fist. At the time of the altercation aforesaid Kundervitch was 
standing with his back to the wall, and the insured as he faced Kundervitch with 
his back to the tracks was not more than three feet from the edge of the station 
platform. Kundervitch’s blow caused the insured to reel off the platform and to 
fall on to the tracks. As a result of the insured’s head coming in violent contact 
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with the iron rail or other portion of the track of the subway, the insured 
sustained injuries which resulted in his death on January 28, 1932. Defendant 
further avers that the said Robert S. Camp, by his own conduct, invited the 
violence used against him by the said Martin Kundervitch, and that the injuries 
which he suffered therefrom were the reasonable consequence of his own act 
and should have been anticipated by him.” 

Plaintiff thereupon entered a rule for judgment for want of a sufficient 
affidavit of defense, which rule the court below, Bluett, J., made absolute. From 
the judgment so entered this appeal was taken. 

The questions involved are whether or not the death of the insured resulted 
from accidental means under the terms of the policy, and also whether or not 
the lower court was justified in granting summary judgment on the pleadings. 

The court below relied on two decisions of the Supreme Court of Missouri, 
to wit, Lovelace v. Travelers’ Protective Association of America, 126 Mo. 104, 
28 S. W. 877, 879, 30 L. R. A. 209, 47 Am. St. Rep. 638, and Ejicks v. Fidelity & 
Casualty Co. of New York, 300 Mo. 279, 253 S. W. 1029. In the Lovelace Case, 
death resulted after an assault by the assured on another, and that other drew a 
pistol from his pocket and fired at the assured and killed him. The court held 
in that case that “there is no proof whatever that the insured had any cause or 
reasonable ground to anticipate that he would be shot or killed when he undertook 
to attempt to eject Graves from the hotel.” In the Eicks Case the deceased and 
another engaged in a back yard argument, during the course of which the de- 
ceased advanced upon the other, who was a smaller and weaker man, whereupon 
the latter picked up a broom and struck the deceased, killing him. The court held 
that death was accidental, and that an injury, not anticipated and not naturally 
to be expected as a probable result by the insured, although intentionally inflicted 
by another, is an accidental injury within the terms of the policy. In this case, 
the insurance company contended that an injury received by the insured in an 
assault upon another was not an injury effected through accidental means, citing 
in support thereof various authorities. The Missouri Supreme Court refused, 
however, to follow them, inasmuch as the courts of that state had always held 
to a contrary rule. We quote from its opinion, pages 299, 300 of 300 Mo., 253 
S. W. 1029, 1036: “Most of these, and other like cases, were cited, and were con- 
sidered by this court in Berryman v. Southern Surety Co., 285 Mo. 379, 227 S. W. 
96. Supplemental to the cases mentioned many decisions by courts of other juris- 
dictions are cited in cases not involving assaults, but arising out of injuries re- 
ceived in many and varied forms of voluntary exertion by the insured persons, 
wherein was drawn a distinction between ‘accident’ and ‘accidental means.’ Upon 
this line of distinction it is insisted ‘that an injury which is the unforeseen or 
unexpected result of an intended act is not an injury sustained or effected through 
“accidental means,” but that the cause, i. e. the means, which occasioned such 
injury must be accidental and unintended.’ The distinction is one that has not been 
drawn by the appellate courts of this state.” 

Our own court recognized the distinction between “accident” and “accidental 
means” in Trau v. Preferred Accident Insurance Co., 98 Pa. Super. Ct. 89. We 
quote from the very exhaustive and well considered opinion of our brother Keller, 
pages 91, 92 of 98 Pa. Super Ct.: 

“To secure indemnity under the policy the injury must have been caused by 
means which were outward, not natural, and which happened by chance or un- 
expectedly. Did the plaintiff’s injury come within these requirements? 


“It may be admitted, for the purposes of this case, that the injury was an 
accidental one, that is, that it happened by chance or unexpectedly, but that is 
not the test. Was it caused by means which were external, not natural, and 
which happened by chance or unexpectedly? There is no decision in the appellate 
courts of this Commonwealth squarely on the point, and the decisions in other 
jurisdictions are not uniform, but we think the weight of authority and the sounder 
reasoning are opposed to the appellant’s claim. * * *” 

Page 94 of 98 Pa. Super. Ct.: “So in this case, had the insured while strapping 
the trunk slipped and fallen, causing the hernia in question, the injury would have 
been caused by external, violent and accidental means; but when, as here, the 
operation of strapping the trunk is not interrupted or deflected by some outward 
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happening, but in the exercise of usual and ordinary force results in an unex- 
pected internal strain producing rupture, the occurrence though accidental would 
not amount to any injury caused by external and accidental means. ‘A means is 
not accidental when employed intentionally, though it produces a result not ex- 
pected or intended’: Maryland Casualty Co. v. Spitz [C. C. A.] 246 F. 817, 818 
{L. R. A. 1918C, 1191] (John B. McPherson, J.). See, also, Hesse v. Travelers’ 
Ins. Co., 299 Pa. 125 [149 A. 96].” 

Our Supreme Court in Hesse v. Travelers’ Insurance Co., 299 Pa. 125, 149 
A. 96, also held to the distinction between “accident” and “accidental means.” 
There the insured died while undergoing an operation, the sole cause of death 
being his hypersusceptibility to the anesthetic. The court pointed out that, al- 
though the result was unfortunate and unforeseen and might be deemed acci- 
dental, certainly there was nothing accidental about the means, because all those 
employed in, the course of the operation were intentional and unattended by slip 
or mishap of any kind. Consequently, plaintiff was denied a recovery. 

In Taliaferro v. Travelers’ Protective Association of America (C. C. A.) 80 
F. 368, it was held that where the insured brings about an assault upon himself 
by his own wrongful act, or where he, under such circumstances that he would 
naturally be presumed to know that the injury is likely to be inflicted, voluntarily 
incurs an obvious hazard of this character, or places himself in a position that 
may be reasonably expected to bring about an assault upon him, the injury so 
received is not effected by accidental means. 

In the case of Horan v. Prudential Insurance Co., 104 Pa. Super. Ct. 474, 
159 A. 69, page 70, our own court expressed its approval of the rule in the Talia- 
ferro Case in the following language by our brother Baldridge: “There is no dis- 
pute that the insured met his death through external and violent means; but was 
it by accidental means? The answer depends on whether the insured culpably pro- 
voked or induced the act which resulted in his death. If his death was the natural 
and probable consequence of his own act and should have been foreseen, it was 
not effected by accidental means. Erb v. Commonwealth Mut. Acc. Co., 232 Pa. 
215, 81 A. 207.” 

Defendant’s affidavit of defense avers (par. 8): “* * * That the said 
Robert S. Camp, by his own conduct invited the violence used against him by the 
said Martin Kundervitch, and that the injuries which he suffered therefrom were 
the reasonable consequence of his own act and should have been anticipated by 
him.” This raised a question of fact which should be passed upon by the jury, 
or by the court if sitting without a jury. This is in accordance with the principle 
laid down by text-bqgok writers as well as by the cases in most jurisdictions. 

“It is for the jury to determine whether or not death by being shot by another 
is an accident, where the evidence is conflicting as to whether or not insured’s 
own wrongful conduct produced his death, or he voluntarily and intentionally 
committed acts from which he foresaw, or should have foreseen, that death or 
injury might result.” Couch, Cyclopedia of Ins. Law, vol. 5, p. 4072, § 1158. 

“Whether the death of an insured was caused by an accident is for the jury, 
unless the evidence is so convincing that all reasonable men in the fair exercise 
of their judgment would adopt the same conclusions (citing cases).” Cooley, 
Briefs on Insurance (2d Ed. 1928) vol. 6, p. 5291. 

“It is for the jury to pass upon all questions of fact as to which there is con- 
flicting evidence, such as * * * whether the injury, disability, or death was 
caused by external, violent and accidental or other means. * * *” 1 C. J., p. 
508, § 337. 

We believe that this case is not one for a summary judgment on the pleadings. 
The facts should be fully developed and the case decided thereon with due con- 
sideration of the authorities which we have cited. 

The assignment of error is sustained, and the judgment of the lower court is 
reversed, and a procedendo awarded. 
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SEBASTIANI v. INDEPENDENT ORDER OF FORESTERS, 
Superior Court of Pennsylvania. Dec. 16, 1932. 
163 Atlantic Reporter 396. 
INSURANCE. 

Uncontradicted testimony concerning insured’s undisclosed sojourns in tuber- 
culosis sanitariums prior to application as matter of law precluded recovery on 
mutual benefit policy. 

(For other cases, see Insurance, Dec. Dig. § 7236]. 

Appeal from Court of Common Pleas, Philadelphia County; Frank Smith, 
President Judge. 

Action by John Sebastiani against the Independent Order of Foresters. Judg- 
ment for plaintiff, and defendant appeals. 

Reversed and record remitted with instructions. 

Argued before Trexler, P. J., and Keller, Gawthrop, Cunningham, Baldridge, 
Stadtfeld, and Parker, JJ. 

John Lamon and William J. Graham, both of Philadelphia, for appellant. 

Abraham Friedman and Henry A. Craig, both of Philadelphia, for appellee. 

TREXLER, P. J. 

This was a suit in assumpsit upon a policy of insurance in the Independent 
Order of Foresters, a mutual insurance and beneficial organization. The plaintiff 
is the surviving husband of the insured and the beneficiary under the policy. The 
policy was issued November 1, 1928. It contains the following provision: “Any 
person who shall obtain membership in the Order by false statement or false 
representation in his application for beneficiary membership or Medical Examina- 
tion paper, or in his application for reinstatement, or in his Health Certificate, or 
by misstating his true age or by concealing or failing to disclose any mental or 
physical infirmity in himself or by not disclosing any material fact relating to 
himself or to any of his kindred enquired about in his Medical Examination 
paper, shall ipso facto forfeit all payments he may have made and all benefits 
whatsoever that he or those deriving rights from him would otherwise be entitled 
to receive and also shall ipso facto stand suspended from the order; and on con- 
viction by the Supreme Chief Ranger or by the Executive Council such member 
shall stand expelled from the Order.” 

In her application October 3, 1928, the insured stated that she was in good 
health at that time; that she had never consulted a physician for any ailment cr 
disease, except for the grippe for seven days in 1927, giving the name of the 
attending physician; that she had not consulted or been treated by any physician, 
except upon the above occasion, in the last five years for any illness or ailment, 
or had been advised that her physical condition was not as good as it should be, 
or been advised to take treatment to improve it. 

The uncontradicted oral testimony supplemented by the records of the institu- 
tions where the insured abided show that she had been in Phipps Institute, and 
upon two occasions had been in the Hamburg State Sanitarium. She was admitted 
in the latter institution August 3, 1927, and sojourned there until October 15, 
1927, and was discharged unimproved. She was again admitted May 30, 1928, and 
discharged eighty-one days thereafter on August 19, 1928, unimproved; she being 
in a far advanced state of tuberculosis. She left at her own volition, and against 
advice. All of these visits were prior to the date of her application. 

The concealment on the part of the applicant that she had been treated at the 
above institutions was a suppression of a material fact, and we all think defeats 
recovery in the present case. Both the Phipps Institute and the Hamburg estab- 
lishment are, as shown, exclusively for consumptive patients. In the case of 
Panopoulos v. Metropolitan Life Insurance Co., 96 Pa. Super. Ct. 415, applicant 
denied that she had consulted any physicians or been in any asylum, hospital or 
sanitarium. The uncontradicted evidence showed the contrary. This court affirmed 
the entry of a judgment for the defendant by the lower court. This was followed 
by the case of Russ v. Metropolitan Life Insurance Co., 98 Pa. Super. Ct. 353. 
In that case the policy was issued on December 27, 1926, and on March 30th of 
the following year the insured died of tuberculosis. It there appeared that the 
patient had been in the Philadelphia General Hospital suffering, among other 
things, with tuberculosis. We there held that the failure to have stated the real 
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facts in the application was fatal to plaintiff’s case. In Robinson v. Metropolitan 
Life Insurance Co., 99 Pa. Super. Ct. 152, the disclosure of the .fact that the 
insured had been at the hospital was withheld. This court states that the uncon- 
tradicted evidence showed the breach of condition upon which liability would 
depend, and that such proof made it the duty of the court below to hold that the 
plaintiff could not recover. We think these cases rule the present. 

The judgment is reversed, and the record remitted, with instructions that the 
jower court enter judgment in favor of the defendant. 


FIRST TEXAS PRUDENTIAL INS. CO. v. NUTE. No. 2724. 
Court of Civil Appeals of Texas. El Paso. Oct. 27, 1932. 
Rehearing Denied Nov. 10, 1932. 
53 Southwestern Reporter (2d) 807. 
1. INSURANCE. 

Evidence sustained finding that at time of application there was no indication 
of insured’s heart trouble and that insured was in perfect health when policy was 
delivered. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

2, INSURANCE. ’ 

As respects medical examiner’s report, his acts come within rules of agency 
applying to other special agents. 

(For other cases, see Insurance, Dec. Dig. § 373[2].) 


Appeal from District Court, El Paso County; Ballard Coldwell, Judge. 

Action by Charles A. Nute against the First Texas Prudential Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Turney, Burges, Culwell & Pollard and James F. Hulse, all of El Paso, for 
appellant. 

Ponder S. Carter and C. L. Galloway, both of El Paso, for appellee. 

WALTHALL, J. 

On August 4, 1930, appellant insurance company, issued and delivered to Cora 
J. Nute, wife of appellee, Charles A. Nute, its policy of insurance upon her life 
in which appellee was named as beneficiary. 

Appellee sued upon said policy, alleging the death of his wife, that he had 
furnished proof of loss, demand for payment, and failure to pay. The suit is 
for the face value of the policy plus statutory penalty and attorney fees. 

As a defense, the appellant insurance company set up that in her written ap- 
plication for insurance the insured represented that she had never had heart dis- 
ease; that said representation was false and material to the risk; that said policy 
of insurance provided that it was to be void and of no effect unless when said 
policy was delivered to insured and accepted she was in perfect health, free from 
infirmities or disease; that. at the time said policy was delivered’ the insured, she 
was suffering from heart cisease; and therefore said policy never took effect. 

The cause was tried without a jury, and, after hearing the evidence, judg- 
ment was rendered for appellee, from which this appeal is duly prosecuted. 

Opinion. 
The trial court filed findings of fact and conclusions of law as follows: 
“). That defendant insurance company, in the course of an intensive canvass 


in the neighborhood in which the deceased lived called on her and secured her 
signature to an application for insurance. 


“2. That the policy of insurance was issued and delivered to her by the agent 
of the company and, at the time of such delivery, she was in perfect health, al- 
though previously she had suffered ailments of a serious nature involving her 
heart, commonly called a leaky valve, caused from endocarditis; but at the time 
of the application for and issuance of the policy, there was no evidence of her 
suffering from this ailment and she was up and engaged in her household duties. 

“3. That chronic endocarditis caused an organic defect in the heart of the 
deceased, which was bound to have existed throughout the rest of her life, from 
December, 1929. 


“4. That she had no intention of defrauding the company and allowed a life 
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insurance policy on her life to lapse two or three months before her death for 
the sum of $1000.00. 


5. That she died approximately six months after the issuance of the policy 
sued on from a condition contributed to chronic endocarditis, which became act- 
ive after the issuance of the policy. 

“6. The attorney’s fees, as agreed upon, were $200.00.” 

The court concluded that the representations in the application were correct 
in all material respects, and that the policy became effective upon delivery. 

[1] The only questions presented are as to the sufficiency of the evidence to 
sustain the court’s finding that “at the time of such delivery (referring to the 
policy) she (referring to the insured) was in perfect health,” and that “at the 
time of the application for an issuance of the policy there was no evidence of 
her suffering from this ailment (involving her heart), commonly called a leaky 
valve, caused from endocarditis.” No finding was made or requested to be made 
as to any infirmity other than as above. On the part of appellant and briefly sta- 
ted, it is to the effect: In answer to questions, Dr. Vernon S. Rogers, testified: 
He attended the insured in January and February, in 1928, and in September, Oc- 
tober, and November, in 1929, and treated her for blood condition, a leaky valve, 
a physical structural organic condition of the heart, not a natural condition of 
the heart; she had what is called endocarditis, an infection along the heart valves, 
in the nature of a decomposition, an organic defect in the heart, a condition 
bound to havé existed throughout the rest of her life. In answer to the ques- 
tion: “Is a person who has a heart such as you said she had, could she be said to 
be in perfect health?” To which witness answered: “Well, that will depend on 
what you mean by perfect health. A person could have that type of heart, and 
until such time comes as it is put under too much of a load, that person will feel 
in good health, but the organic defect remains there; whether it is inevitable that 
that heart is going to leak in such way that death will result, will depend upon 
whether the infection on those heart valves can be stopped; if it can be stopped 
the patient will remain in good health so long as the heart is not overtaxed.” 
Witness saw the insured in December, 1930, but gave her no treatment. The 
“leaky valve’ was the indirect cause of her death; the heart not being able to 
push the blood along, it leaked back and produced stagnation in the lung. The 
leaky heart is not necessarily fatal within itself. Numerous people who have 
leaky hearts die with some other malady. Witness did not hold an autopsy on 
the body of the insured. A blood clot might produce the same symptoms as a 
leaky heart. The symptoms are practically the same at the time of death. 


Mrs. Edith Mallory, a daughter of deceased, testified: Lived adjoining her 
mother and knew when she received the policy; she and her mother were to- 
gether practically all the time; is the only child and saw her mother off and on 
every day; never heard her complain very much; was present when she died; 
her mother stated she had been taking soda; witness usually gave her a little 
soda to relieve the gas; her mother worked around the house; had the “flu” 
often; at the time of her death she was sick about one and one-half hours. 


The medical examiner’s report of insured is in the record. By question and 
answers to the examiner, the following, in effect, is shown: Height, 5 feet and 4 
inches; weight, 145 pounds; personal appearance as to health, good; detected no 
heart or lung disease, or disease of any kind; applicant never had any severe ill- 
ness or injury; if so, it has not affected the constitution; home surroundings are 
sanitary; do not suspect intemperate habits or immoral life; examination made at 
home; no one present; applicant is well formed and healthy in appearance; men- 
strual functions are regular; married 20 years ago; two children; no _muiscar- 
riage or difficulty in labor; no suspicion of uterine disorder; no disease of breast. 

Under head of remarks, the following: 

_ “DT certify that I have this 14th day of July, 1930, personally seen and ques- 
tioned the applicant at No————-street Cara, City of El Paso, and verified all 


the answers hereon, and am satisfied that I examined or inspected the same per- 
son whose signature appears on the reverse side hereof. 
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“I recommend the company to accept the risk for $590.00, my opinion being 
that applicant is first class risk for that amount. 

“Approved for—— —by 

“TSigned] Irving McNeil, 
“Examiner’s Signature.” 

[2| The court found there was no fraud in procuring the policy; nothing to 
show the company’s examiner of the insured was misled by the applicant. In such 
cases the rule seems to be well established that the medical examiner is an agent 
with limited powers, but his acts in and about the business intrusted to his care 
within the same general rules of agency as to other special agents. Couch’s Cy- 
clopedia of Insurance Law, vol. 2, § 511; Joyce Law of Insurance (2d Ed.) vol. 1, 
§ 412. aks 

No question is made as to the admissibility of the examiner’s report. Some 
criticism is made by appellant of the failure of the evidence to show who the ex- 
aminer was, whether he was a medical expert or otherwise. The court could very 
fairly presume in the absence of any evidence to the contrary that the company’s 
medical examiner was qualified to make the medical examination of the applicant, 
and report the facts included in his report as he found the facts to be, and cor- 
rectly certify them to his principal. 

There is no statement in Dr. Roger’s statement that he at any time advised 
the insured that she had a leaky heart or advised her as to her condition; nor is 
there any evidence that on the day of the medical examination the insured knew 
that she was not in good health, if she was not; and what she said as to her 
health was but the expression of an opinion. National Life & Accident Ins. Co. 
y. Sumlar, 185 Ark. 1189, 51 S.W.(2d) 866. 

We have concluded that the evidence was legally sufficient to sustain the trial 
court’s finding and the judgment based thereon. 

The case is affirmed. 


UNITED FIDELITY LIFE INS. CO. v. HANDLEY. No. 3887. 
Court of Civil Appeals of Texas. Amarillo. Oct. 19, 1932. 
Rehearing Denied Nov. 9, 1932. 
53 Southwestern Reporter (2d) 833. 

3. INSURANCE. , 

As respects delivery, that life policy was written and ready for delivery is 
practical construction of contract disclosing that terms of insurance were agreed 
on. 

(For other cases, see Insurance, Dec. Dig. § 136[2].) 
4. INSURANCE. 

_ Evidence held to establish agreement on terms of life policy, payment of pre- 
mium, and issuance of policy before insured’s death, and therefore insurer was 
liable, notwithstanding nondelivery of policy. 

Application for life insurance policy provided, in substance, that insur- 
ance should not become effective until the policy was delivered to and 
accepted by the insured, and the first premiums thereon actually paid dur- 
ing the insured’s lifetime and good health, if the first premium was not 
paid to the agent at the time the application was made. The application 
contained the further provision that, if the first premium “is paid when 
my application is taken, and a policy issued as originally applied for, the 
insurance shall be effective as soon as my application is approved by the 
company.” 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 
6. INSURANCE. 
Stipulation in application for life policy, as to first premium payment, is for 
insurer's benefit, and may be waived. 
(For other cases, see Insurance, Dec. Dig. § 141[2].) 
/. INSURANCE. 
Insured’s acceptance of premium after application, and issuance of life policy, 
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held waiver of stipulation in application limiting liability to time when application 
was made and first premium paid. 


(For other cases, see Insurance, Dec. Dig. § 141[2].) 


Appeal from Dstrict Court, Lynn County; Gordon B. McGuire, Judge. 

Suit by Ida C. Handley against the United Fidelity Life Insurance Company. 
Judgment for plaintiff, and the defendant appeals. 

Affirmed. 

Leake, Henry & Young, of Dallas, and J. I. Kilpatrick, of Lubbock, for ap- 
pellant. 

Bean & Klett, of Lubbock, and C. H. Cain, of Tahoka, for appellee. 

pars. Coy: 

The appellee, as the widow of M. L. Handley, instituted this suit against 
appellant insurance company to recover upon a policy of life insurance which she 
alleges had been issued to her husband. 

She alleges that on September 29, 1931, the local agent of the company mailed 
his check, drawn for the amount of the premium, to the company; that on Sep- 
tember 30, 1931, her husband was killed, and that some time during the same day 
the policy sued upon was filled in and signed by an officer of the company, but 
was never actually mailed to or delivered to M. L. Handley; that said check for 
the premium was retained by the company until October 6th, and returned to the 
agent because the company received notice of the death of Handley, by reason 
of which facts a valid and binding contract of life insurance and double indemnity 
accident insurance was entered into between the applicant and the defendant for 
the sum of $2,500 life insurance and the further sum of $2,500 double indemnity 
insurance. F 

She alleged in the alternative that the application for insurance made by her 
husband contained this provision: “If the first, premium is paid when my appli- 
cation is taken and a policy issued as originally applied for, the insurance shall be 
effective as soon as my application is approved by the Company.” 

She further alleges that the premium was paid when the application was 
taken, and that said provision was intended by the parties to become binding upon 
defendant upon acceptance of the application and the issuance of the polcy, even 
though the policy was never delivered. 

She further pleads in the alternative that, if the contract of insurance did 
not become binding because of the nondelivery of the policy, nevertheless the 
defendant became bound and obligated by a valid contract to issue and deliver 
the policy; that it was still bound and obligated to do so, and she prays for 
judgment for the amount of the policy and in the alternative for damages jor 
failure to deliver it. 

The appellant answered by general and special exceptions, generai denial, and 
denied that it had ever issued or delivered the policy sued upon; that the applica- 
tion of M. L. Handley contained a written statement that no money was paid to 
the defendant at the time of the execution of the application or at the time the 
same was sent to the company, and that by the terms of said application no insur- 
ance was in force upon his life because of his death prior to the issuance and 
delivery of the policy; that no policy was issued as originally applied for or at 
all; that there were various negotiations between the appellant and Handley, but 
no policy was ever issued or delivered to him during his lifetime and good health; 
that no agreement was made with him to deliver a policy, unless he should actually 
pay the premium therefor and should be alive and in good health at the time of 
said delivery; that, because he died prior to the issuance and delivery of the 
policy, appellant was not liable in any sum; that there was no meeting of the 
minds of the parties. 

The case was tried to the court without a jury, and resulted in a judgment 
for plaintiff for $5,000, being the face of the policy, 12 per cent.’ penalty, and 
$1,000 attorneys’ fees, with 6 per cent. interest, and all costs of suit. 

The first three propositions are mere abstractions, but we have decided to 
consider them. The complaint under these propositions is that the appellant was 
denied a trial by a jury. f 

The bill of exceptions recites that, before the parties had announced ready for 
trial, and before appearance day of said cause, plaintiff paid a jury fee, which fact 
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was noted on the judge’s docket sheet; that the defendant filed its written demand 
for a jury before announcing ready, and tendered the sum of $5 as a jury fee, to 
the clerk. The court overruled the appellant’s demand for a jury, to which action 
the appellant excepted. The trial judge qualified the bill in part as follows: That 
plaintiff's original petition was filed December 15, 1931, and amended on January 
26, 1932. That the term of the court following commenced February 15, 1932, and 
February 16th was appearance day. That prior to the term of the court defendant 
agreed to waive service of citation and filed its answer February 17th. Amended 
answer was filed on February 19th. That, when the appearance docket was called 
on the morning of February 16th, defendant did not appear by attorney or other- 
wise. That prior to the term of court one of the attorneys for appellee paid the 
clerk the jury fee of $5. That upon the call of the case, at the time the appear- 
ance docket was being sounded, plaintiff’s attorney stated that the plaintiff did 
not desire a jury, and asked that the case be set for trial so that he could notify 
the defendant’s attorney of the date of setting. That no application was ever 
made to the court by either party to have the case put on the jury docket, and 
the case was set for Thursday morning, February 18th. Defendant’s attorney was 
wired, and in the afternoon of Tuesday defendant’s attorney called plaintiff’s at- 
torney over long distance ’phone, and protested against being rushed into the trial, 
further stating that he might have to be in court at Dallas on Thursday, and 
insisted on additional time, saying he would try to be there either Friday or 
Saturday. After communicating with the court, the trial was set for Friday, and 
defendant’s attorney was wired to that effect. That on the morning of February 
19th defendant appeared and asked for a postponement until 1 o’clock p. m., which 
was granted. At the appointed hour, plaintiff announced ready, and defendant’s 
attorney stated that defendant desired to postpone the case, and for the first time 
stated that defendant wanted a jury and wanted the case placed on he jury docket. 
The court’s qualification further shows that Lynn county has two terms of district 
court each year, of four weeks each; that the first week was non-jury week, and 
the remaining three weeks were set for trial of jury cases. That the court had 
not disposed of much of the business on hand at the previous term. That the 
second and fourth weeks were set aside for trial of criminal cases, there being 
thirty or more of such cases to be tried during the two weeks. That some of 
them were murder cases. That there were also a number of civil cases for trial 
during the third week, which would probably consume the entire week, and that 
in the opinion of the trial judge announced from the bench a postponement of 
the case for trial before a jury would result in its continuance for the term. 

R. S. art. 2125, provides that any party desiring to have his case tried by 
jury shall make an application therefor in open court on the first day of the term 
at which the suit is to be tried, unless the same be appearance day, in which event 
the application shall be made on default day. 


[1, 2] It is conceded that the appellant made no effort to comply with the 
requirements of article 2125. The fact that one of appellee’s counsel paid the jury 
fee prior to the opening of the term is of no consequence, since on the day when 
the statute requires a party to call for a jury her attorneys announced in open 
court that they did not desire a jury trial. It is true that, if appellant had known 
that appellee had applied for a jury, and for that reason appellant did not ask for 
one, appellee, would be estopped from waiving her right to a jury on appearance 
day; but there is no element of estoppel in this case, and appellant seems not to 
have desired a jury until its counsel reached the court and found the condition of 
the docket. It has been held that the statute cited above is not mandatory, but that 
the trial judge, in the exercise of a sound discretion, may permit either party to 
call for a jury at a later date in the term, provided, however, it will result in no 
injustice to the other. party and work a continuance of the case. The qualification 
appended to the bill of exception by the court shows that the granting of appel- 
lant’s motion to have the case placed upon a jury docket would ‘have resulted in 
a continuance. Having accepted the bill with this qualification, appellant is bound 
by it. Therefore no error is shown in this particular. 

_ The material stipulations upon which the defense is based and around which 
this contest is waged are contained in the application, and are as follows: 

“I agree * * * that if the first premium * * * be not paid to the agent at 
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the time of making this application * * * the insurance shall not be effective 
until the policy is delivered to and accepted by me and the first premium thereon 
actually paid during my life time and good health.” 

“(b) If first premium is paid when my application is taken and the policy 
issued as originally applied for, the insurance shall be effectve as soon as my 
application is approved by the Company.” j 

From the letter of the appellant’s Assistant Treasurer Weatherford, it 
appears that the life premium was $71.66, the double indemnity premium was 
$4.38, and the initial term premium was $5.83. 

The material facts upon which a determination of the contentions urged 
under the fourth, fifth, and sixth propositions depend are uncontroverted. These 
facts we briefly state as follows: August 12, 1931, Major Lee Handley signed 
a writteen application addressed to the appellant company for a policy of insur- 
ance upon his life in the sum of $2,500 and the further sum of $2,500 double 
indemnity in case of accidental death. This application was mailed to and 
received by the company on August 14th, and contains the stipulations set out 
above. The application was not accepted when received, and on August 26th 
the medical director of the company wrote Fenton, its local agent at Tahoka, 
where the application had been signed, that a complete examination of the 
applicant would be necessary before the company would proceed further with 
the case, and that the applicant would have to go before a local physician at 
Tahoka for medical examination. Later, on the 26th day of September following, 
the assistant treasurer of the company wrote local agent Fenton that, as he 
|Fenton] had been previously advised, the risk committee of the company did not 
consider the applicant Handley a standard risk, but stated that the company 
had been able to secure coverage [reinsurance] with another company upon the 
basis of an extra premium of $10 per $1,000 for the first year on the $2,500 
straight insurance; that, if a policy were issued, there would have to be a 
revision of the amount of the premium, as the premium was figured in the 
application made by the applicant, and further requested the agent to ascertain if 
the policy could be delivered on the basis of the premium outlined in the letter. 
Fenton had a conference with Handley, and on September 29th replied to the 
company’s letter of September 26th, as follows: “Mr. Handley has consented 
to take this policy provided the extra rate of $10.00 per $1,000.00 is for only one 
year. He also does not think that you should charge him for the initial term 
premium as the time under the initial term has practically expired and he has had 
no protection. He thinks that you should change the date of his application 
and let the premiums mature annually from this date. I told him I would take 
this matter up with you but could not promise him what action you would take. 
I am enclosing check for $49.69 to cover the nets on $2,500.00. Do not issue extra 
policy as I carinot deliver it under the extra rate.” 

Fenton, the local agent, testified that he took the company’s letter of 
September 26th to Handley, and submitted it to him, and “he said he would take 
it after I explained it to him.” He further testified that the letter of September 
29th, which he wrote to the company, stated the agreement he had with Handley 
with regard to the acceptance of the terms in the company’s letter of September 
26th. 

{3, 4] A proper construction of stipulation (b) quoted above is that it 
relates to initial term insurance which was to become effective as soon as the 
application was approved by the company, and the appellee insists that under 
this stipulation delivery of the policy before the death of Handley was not 
required. The appellant contends that the stipulation in the application to the 
effect that the insurance should not be effective until the policy was delivered and 
the first premium actually paid during the lifetime of the applicant is an effectual 
bar to the appellee’s right to recover, because the first premium was not paid at 
the time the application was made. Appellant further insists that under said 
provision the delivery of the policy was necessary before the insurance became 
effective, because the uncontroverted testimony is that the policy was never delivered 
and never mailed to the appellant or the agent for delivery. We cannot assent 
to these propositions, and they are not sustained by the record. The original 
application had been received by the company more than a month before Septem- 
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ber 26th, and it is conceded that it was not accepted and no policy was issued 
thereon, because, as stated in the letter of that date, Handley was not a standard 
risk. But in that letter the company states that it has secured reinsurance with 
another company, provided an extra premium of $10 per $1,000 is paid for the 
first year on the $2,500 insurance applied for, and in the letter it is further 
proposed to issue the company’s policy by allowing the agent 75 per cent. com- 
mission on the life premium, the usual commission on the double indemnity, 25 
per cent. commissiori on the initial term premium, and no commission on the 
extra premium. The letter further requests the agent to ascertain if the policy 
can be delivered to Handley on the basis stated, and, if so, to remit “nets” to 
cover. Handley was consulted by the agent, and we construe the agent’s letter 
of September 29th in reply to the company’s letter of September 26th, as an 
acceptance of the proposition contained in the letter of September 26th, in so far 
as they applied to him. This construction is further sustained by the uncontra- 
dicted fact that the agent inclosed his check to the company for the “nets,” which, 
in other words, was that part of the first premium due the company. It is true 
that the agent stated in his letter of September 29th that Handley consented 
to take the policy, provided the extra rate of $10 per $1,000 was for only one 
year. He paid that amount at that time to the agent, who accepted it, and the 
company’s part of that $25 was included in the agent’s check for $49.69, which 
the company received on the morning of September 30th. The agent further 
states that Handley “does not think” that he should be charged for the initial 
term premium, and further that “he thinks that you should change the date 
of his application and let the premiums mature annually from this date.” ‘These 
are not counter proposals, and Handley did not make them conditions precedent 
to the formation of the contract, else he would not have paid the full amount 
on that date, and it is clear that the company did net consider them as counter 
proposals, because, upon receipt of the agent’s letter of September 29th, con- 
taining the remittance of its share of the first premium, the company wrote up 
the policy, which was not delivered because only, as stated by the company’s 
agent, notice of the death of Handley on September 30th had been received. 
Turner v. Riverside C. O. Co., 113 Tex. 143, 252 S. W. 1060, 1061; International 
Filter Co. v. Conroe Co. (Tex. Com. App.) 277 S. W. 631. The fact that the 
policy was written up ready to be delivered is a practical construction of the 
contract showing that its officers considered that the terms of insurance had been 
finally agreed upon, and that there was no further condition precedent to be 
complied with. We think the facts show that the contract had been completed, 
the premium paid, and that liability had attached, notwithstanding the fact that 
the policy was not delivered because notice of the death of Handley was received 
by the company before the policy was mailed either to the assured or to the 
agent. Amarillo National Life Insurance Co. v. Brown (Tex. Civ. App.) 166 
S. W. 658; Liberty Life Insurance Co. v. Moore (Tex. Civ. App.) 10 S.W.(2d) 
178: Pacific Mutual Life Insurance Co. v. Barton (C. C. A.) 50 F.(2d) 362. 
The agent testified with reference to the conversation he had with Handley after 
the receipt of the company’s letter of September 26th: “We were talking about 
it and he [Handley] said it looked like they ought not to charge for initial term 
as it was getting late in the year and his premium would be due then. He said 
he would take it even if they did not strike it out.” This is a clear and definite 
assent by Handley to all of the proposals made in the company’s letter of 
September 26th. 

This court held in Schubert v. McLain & McLain, 27 S.W.(2d) 846, 848, that 
the risk under a policy of insurance will be regarded as beginning with the com- 
mencement of the contract, citing 2 Cooley’s Briefs on Insurance (2d Ed.) 1397, 
and said: “It may be stipulated in the application that the risk shall commence 
upon a day named therein and in such case the policy will cover a loss occurring 
before its issuance but after the day so named,” quoting frm 2 Cooley’s Briefs 
on Insurance (2d Ed.) 1372. 

It is true that the premium was not paid on August 12th when the application 
was first filled out and signed, and there was no contract until Handley had read 
the company’s letter of September 26th, accepted the counter proposition made 
therein, and settled with the agent for the full amount of the initial term premium 
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and the life premium, together with the $10 per $1,000 extra demanded by the 
company which reinsured the risk. The agent accepted Handley’s settlement, 
and this record nowhere discloses any refusal on the part of the company to 
accept its agent’s check for its “nets.” The company did not base its refusal to 
deliver the policy after its issuance upon the ground that the premium had not 
been paid in accordance with the stipulation in the application, but grounded its 
refusal to deliver for the sole reason that it had learned of the death of Handley 
before the policy had been mailed. This check the company received on Septem- 
ber 30th and retained it until October 6th, before returning it to its agent. It 
was shown that the agent had money in the bank to pay the check which was mail- 
ed to the company, and that it would have been paid, if presented. The secretary 
of the home office admitted that the policy had been written up at the home office 
and was ready to be mailed to the agent when it received information of the 
death. of the applicant. We think these facts show that the premium had been 
paid and accepted. They further show that Handley was ready to receive the 
policy when tendered to him, and, if necessary, to sign a second application drawn 
in accordance with the terms of the agreement evidenced by the company’s letter 
of September 26th and the agent’s reply on September 29th. 

[5] A cardinal maxim of equity is that equity regards and treats as done 
that which in fairness and good conscience ought to be done or should have been 
done. Applying it to the facts of this case, which are, briefly stated, the minds 
of the parties had met upon every term of insurance, the consideration for the 
insurance had been paid to and received by the company, Handley was ready to 
accept the policy drawn in accordance with the agreed terms and to execute a 
new application, if necessary, equity therefore will require the company to de- 
liver the policy, and will determine the rights of the parties as if this had been 
done. 

[6, 7] Stipulation numbered (b) above, construed in the light of the other 
provisions of the policy, clearly provides that, as soon as Handley’s application 
was approved by the company, the insurance would become effective, even though 
the policy should not be delivered. The annual term would begin when the policy 
was delivered, and subdivision (b) clearly provides that the insurance should be- 
come effective during the initial term, which, of course, expired when the annual 
term commenced, even though there was no delivery. The agent’s check in- 
cluded the Company’s part of the initial term, and, if it be admitted that Handley 
died before the annual term commenced, then the contract was complete and de- 
livery was not necessary. American National Insurance Co. v. Blysard (Tex. 
Civ. App.) 207 S. W. 162; Tayloe v. Merchants’ Fire Ins. Co., 9 How. 390, 13 
L. Ed. 187; Atna Life Ins. Co. v. Dunken, 266 U. S. 389, 45 S. Ct. 129, 69 L. 
Ed. 350. The stipulation in the application limiting liability to the time when the 
application was made and the first premium paid was for the benefit of the 
company, and could be waived by it, and clearly has been waived by accepting 
the premium at a later date and by the issuance of the policy. These facts are 
set up by the plaintiff, and constitute a waiver of that term of the contract. 

We believe that a correct judgment has been entered, and it is affirmed. 


NATIONAL AID LIFE ASS’N v. BAILEY. No. 2266. 
Court of Civil Appeals of Texas. Beaumont. Nov. 14, 1932. 
Rehearing Denied Nov. 23, 1932. 
54 Southwestern Reporter (2d) 206. 
2. INSURANCE. 

Jury’s findings that insured had Bright’s disease at time of application sus- 
tained defense to policy based on misrepresentations concerning health. 

(For cther cases, see Insurance, Dec. Dig. § 291[1].) 

Appeal from District Court, Shelby County; T. O. Davis, Judge. 

Suit by P. B. Bailey against the National Aid Life Association. Judgment 
was entered for plaintiff for less than the amount claimed, and defendant appeals, 
and plaintiff cross-assigns error. 

Reversed and remanded. 

Avery & Wallace, of Center, for appellant. 
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Life | National Aid Life Ass'n. v. Bailey 


Anderson & Lewis, of Center, for appellee. 

Wa.ker, C. J. 

This was a suit by appellee, P. B. Bailey, against appellant, National Aid Life 
Association, an Oklahoma corporation, upon a life insurance policy (assessment 
plan) in the sum of $2,500, issued by appellant to J. E. Bailey, naming appellee, 
his brother, beneficiary. The allegations of the petition were sufficient to state a 
cause of action for the amount of the policy. Appellant answered by general and 
special demurrer, general denial, and specially that the policy sued upon was a 
nonmedical policy, issued and delivered upon the written application of J. E. 
Bailey, making warranties of the statements and representations in the applica- 
tion; that, under the laws of the state of its incorporation and its by-laws, ap- 
pellant could not insure an applicant who was more than fifty-five years of age, 
and that the application made this law and the by-laws a part of the contract; 
that by his application J. E. Bailey represented and warranted that he was of in- 
surable age when, in fact, he was fifty-nine years of age on the date of his ap- 
plication; that by the laws of its incorporation and its by-laws applicants were 
required to be in good health on the date of the application and on the date of 
the bodily delivery of the policy to the insured; that J. E. Bailey represented and 
warranted by his application that he was in good health and had not suffered ard 
was not suffering from a kidney disease when, in fact, he was not in good 
health and suffered with Bright’s disease on the date of the application, from 
which he shortly thereafter died; that had appellant known of the false repre- 
sentations in the application it would not have issued the policy. Wherefore, it 
prayed for judgment in its behalf. Appellee replied in his supplementa! petition 
by general and special demurrers and general and special denial and specially 
pleaded that J. E. Bailey was in good health at the time he applied for the $2,- 
500 policy, and by the following special plea: 

“And for further answer, plaintiff specially denies all of the defensive mat- 
ters set up in paragraph No. 4 under his special ‘exceptions in said answer and 
says that the same is not true in whole or in part, and says that the defendant 
entered into this contract herein sued on, with full knowledge of all conditions, or 
with reasonable diligence could have ascertained all the facts incident to or sur- 
rounding the transaction and it is here and now estopped from denying knowl- 
edge of any condition or circumstances surrounding the contract of insurance. 


“Wherefore plaintiff prays judgment of the Court as in his original petition.” 


By permission of the court, after announcement of ready for trial, appellee 
filed the following trial amendment: 


“That long prior to the issuance of this policy sued on herein the said J. E. 
Bailey was a member of a home or local Benefit Association with head-quarters at 
Center, Texas, and that subsequent to his being admitted to said Center Associa- 
tion and prior to the issuance of this policy sued on herein, the said defendant 
hy due contract took over and merged the said Center Association into the organ- 
ization of the defendant and contracted and agreed to take over all members in 
said Center Association on the basis of the application in and to the Center As- 
sociation, and that after such contract or merger was entered into, the agent of 
the defendant was instructed to have caused issued policies of insurance by the 
defendant in lieu of membership theretofore held in the Center Association, and 
said defendant made due investigation of all the conditions and circumstances 
before the issuance of policies from their association of the membership of the 
said Center Association and they are here and now estopped from denying said 
facts, and that this policy grew out of original membership in said Center Asso- 
ciation, 

“Wherefore plaintiff prays judgment as in his original pleadings.” 

Upon the trial the jury found the following facts: (1) Appellant “agreed 
to take over and insure the members of the Shelby County Benefit Association of 
Center, Texas, on the basis of the application in and to the Shelby County Benefit 
Association.” (2) On the date of the merger by which appellant took over the 
membership of the Shelby County Benefit Association, J. E. Baliey “was a mem- 
ber in good standing of and held a policy of insurance in the Shelby County 
Benefit Association of Center, Texas.” (3) After the merger, appellant “issued 
to J. E. Bailey a policy in which P. B. Bailey was named as beneficiary in lieu 
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of the policy held by him in the Shelby County Benefit se of Center, 
Texas.” (4) The amount of the policy held by J. E. Bailey in Shelby County 
Benefit Association of Center, Tex., was $1,000. (5) The jury Seisimeted “No” 

the question, “Do you find from the preponderance of the evidence that J. E 
Bailey, the insured, was not in good health on January 30, 1930.” (6) The 
answer was ate to the question, “Do you find from ,the preponderance of the 


evidence that J. E. Bailey was not in good health at the time of the delivery of 
= Policy for $1, 000.00 applied for on January 30, 1930.” (7) The jury found that 
q; Bailey was suffering with Bright’s disease on January 30, 1930; (8) and that 


he pat Bright’s disease at the time of the delivery of the policy for $1, 000 men- 
tioned in the application dated January 30, 1930. (9) The answer “No” was given 
to the following question. “Do you find from the preponderance of the evidence 
that the insured, J. E. Bailey, was not in good health on the 14th of August, 1930”; 
and (10) the answer “No” was also given to the question, “Do you find from 
the preponderance of the evidence that J. E. Bailey was not in good health at 
the time of the delivery to him of the $2,500.00 policy sued on in this case.” 
Answering questions 11 and 12, it was found that J. E. Bailey had Bright's dis- 
ease on the 14th day of August, 1930, the date of the application for the policy 
of $2,500, and at the time ‘the $2,500 policy was delivered to him. Answering 
questions 13 and 14, it was found that J. E. Bailey had been suffering with kidney 
trouble prior to January 30, 1930, and prior to the 14th of August, 1930. On the 
yoomet, the trial court refused to allow appellee judgment upon. the policy for 
$2,500 sued upon, but rendered judgment in his favor for $1,000, the amount of 
the policy held by J. E. Bailey in the Shelby County Benefit Association of Cen- 
ter, Tex., on the date appellant took over the business of that association. 
Opinion. 

[1] We agree with appellant that the judgment is entirely without support 
in the pleadings. Neither in his original petition nor in his supplemental petition 
nor in his trial amendment did appellee plead and pray for judgment upon the 
$1,000 policy held by J. E. Bailey in the Shelby County Benefit Association on the 
date appellant took over the business of that association. Even if, under the un- 
disputed facts, appellant was liable on that policy, or the substitute policy of $1,- 
000, the issue was not raised by the pleadings. But appellee pleaded only that 
appellant had issued to J. E. Bailey a $2,500 policy in lieu of the $1,000 policy, 
and in all of his pleadings asked for judgment upon the policy for $2,500. It is 
the rule that the plaintiff cannot recover beyond his allegations. Had he de- 
sired to have judgment alternatively upon the $1,000 policy, he should have pleaded 
facts entitling him to that relief. No such pleading is in the record. 

21 Appellee has cross-assigned error again . athe refusal of the trial court 
to allow him judgment on the jury’s verdict for $2,500, the amount of the policy 
sued upon. These cross assignments are overruled. Under the verdict of the 
jury appellant’s defenses against the $2,500 policy were fully sustained. 

Reversed and remanded. 


STATE LIFE INS. CO. v. WILSON. No. 3901. 
Court of Civil Appeals of Texas. Amarillo. Oct. 26, 1932. 
Rehearing Denied Nov. 23, 1932. 

54 Southwestern Reporter (2d) 233. 








1. INSURANCE. 
Whether insured was totally disabled within provisions of policy held for iury. 
(For other cases, see Insurance, Dec. Dig. § 668[13].) 
2. INSURANCE. 
Court's definition of word “wholly” as used in life policy containing dis- 
ability provision as equivalent to total disability he/d not erroneous. 

Record disclosed that after jury had retired they returned and re- 
quested the court to define the word “wholly” and that court gave defini- 
tion to effect that the word “wholly” as used in the policy of insurance 
was equivalent to total disability and that it did not mean absolute physi- 
cal inability to transact anv husiness at all, but meant merely inability to 
do substantial acts necessary to be done in transaction of one’s business. 


(For other cases, see Insurance, Dec. Dig. § 524.) 





Life] State Life Ins. Co. v. Wilson 


Appeal from Lubbock County Court; E. L. Pitts, Judge. 

Suit by R. Ira Wilson against the State Life Insurance Company. Judgment 
for plaintiff, and defendant appeals. 

\ firmed. 

Bean & Klett, of Lubbock, for appellant. 

Vickers & Campbell, of Lubbock, for appellee. 

Jackson, J. 

The appellee instituted this suit in the county court of Lubbock county on 
an insurance policy issued to him by appellant, to recover certain monthly in- 
stallments of $25 each, together with interest and attorney’s fees alleged to be 
due him under the provisions of the policy on account of his total and permanent 
disability. 

The appellee pleaded his total and permanent disability caused by disease, 
that appellant had paid him the monthly installments from January Ist to Octo- 
ber 1, 1931, its refusal to continue the payments, demand, proof of disability, and 
the provisions of the policy on which he relied for recovery. 

The appellant answered by*general demurrer and general denial. 

In response to special issues submitted by the court, the jury found that ap- 
pellee, since October 1, 1931, on account of the alleged disease, was wholly, per- 
manently, and continuously disabled to such an extent that he could not perform 
any work for compensation or profit or follow any gainful occupation; that such 
disability would continue until January 1, 1933; and that a reasonable attorney’s 
fee was the sum of $100. 

On these findings judgment was rendered that the appellee have and re- 
cover from the appellant $296 with interest thereon from April 23, 1932, and all 
costs, from which judgment this appeal is prosecuted. 

By several assignments of error the appellant challenges the sufficiency of 
the testimony to warrant the finding of the jury that appellee was wholly, per- 
manently, and continuously disabled and could not follow any gainful occupation 
since October 1, 1931. 

The provisions of the policy material to a disposition of the appeal provide: 

“Total and permanent disability. If the insured, after paying at least one 
full annual premium and before default in the payment of any subsequent pre- 
mium and before attaining the age of sixty years, shall become wholly and _ per- 
manently disabled by bodily injury or by disease, so that he is and will be per- 
manently, continuously and wholly prevented thereby from performing any work 
for compensation or profit, or from following any gainful occupation, the Com- 
pany, upon receipt at its Home Office of due proof of such disability of the in- 
sured as may be required by the Company, will grant the following benefits : 

“First—Will waive payment of premiums thereafter becoming due. 

“Second—In addition will pay the insured a monthly income equal to one 
per cent of the original amount of insurance (exclusive of any accidental death 
benefit). The first monthly payment will be made upon satisfactory proof of 
disability as above provided, and the subsequent monthly payments will be made 
on the first day of each month thereafter during such disability. * * * 

“Proofs similar to those originally required of such continuous disability 
must be furnished at any time, if requested by the Company, but not oftener than 
once a vear, and if the insured should fail to furnish such proofs, or should so 
far recover as to be able to engage in any gainful occupation, the obligation on 
the part of the Company to waive payment of premiums and pay to the insured 
a monthly income shall cease, and the insured shall resume payment of premiums 
in accordance with this contract beginning with the first premium becoming due 
after failure to, furnish such proofs or after the date of such recovery.” 

[1] The testimony discloses that for some years prior to 1929 the appellee 
was engaged in the abstract business in the city of Lubbock; that he made ab- 
stracts, prepared deeds, contracts, and other instruments. In 1929 he became 
afflicted with bronchitis, sold his business, procured treatment and advice from 
various physicians, and sought relief in different states, climates, and altitudes; 
that the disease caused his bronchial tubes and the air passages of his lungs to 
fill with mucus which interfered with his breathing and caused severe coughing 
spells every ntght and he had to sit up in bed and take some medicine for tem- 
porary relief; that he had become nervous, was unable to sleep because of the 
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nightly attacks of asthma, had lost twenty pounds in weight, his stomach, diges- 
tion, and heart had become involved and he had lost much of his strength; that 
appellant had paid appellee the installments of $25 per month from January lst 
to October 1, 1931, and thereafter refused to make any further payments. 

The appellee testified that he had tried many different remedies, none of 
which afforded him anything but temporary relief; that after lying down at night 
from two to four hours he choked up and had to get up and stir around: that 
under the advice of physicians he took all the exercise he could in the air and 
sunshine, sometimes played golf, carried his own bag, but took his time and 
there was a bench at each tee on which he could rest; that he frequently, when 
the weather would permit, walked from his home to town, a distance of approxi- 
mately 114 miles, but often had to sit down and rest on his way; that he supposed 
he went to town something like 80 per cent. of the time and when there stayed 
at different places, but spent most of his time when in town at the office where 
his old abstract business was carried on by his sister and brother-in-law; that he 
was interested in the business to the extent that it had not been paid for, occas- 
ionally solicited business for them, and sometimes, when at the office, advised his 
sister what should be put in the abstract; that he collected or received the rent 
from the tenants in his building; that he could not go to the clerk’s office or 
around over town, operate a typewriting machine, or do any of the clerical or 
physical work required to run an abstract business; that he could do neither 
physical nor mental work. 

Dr. Stewart, who qualified as a practicing physician and surgeon, and who is 
one of appellant’s medical examiners, testified that at the request of appellant he 
had examined appellee in October, 1931, and had examined him twice since that 
date, the last time about two days before the trial; that appellee was suffering 
from a severe case of chronic bronchitis, and, from the conditions revealed by 
the examination, in the opinion of the witness, appellee was not able to operate 
a typewriting machine, examine records, deliver abstracts, or do any steady work 
of any kind or follow any gainful occupation; that such work would aggravate 
his condition; and that in his judgment the appellee was totally disabled. 

The appellant’s contention that the circumstances developed from a cross-ex- 
amination of these witnesses disclosed that appellee was only partially disabled 
and not totally disabled, is not tenable, and the court was not authorized to di- 
rect a verdict in its favor. . 

Iudge Greenwood, in construing the meaning of “wholly disable and prevent 
the insured from performing any and every kind of duty pertaining to his occu- 
pation,” says: 

“The court will not give such a literal interpretation to the langtiage of this 
contract, wherein the larger weekly indemnity is promised, as to practically 
relieve the insurer of all obligation thereunder. Such would be the effect of a 
decision discharging plaintiff in error from all liability if defendant in error, 
after his injury, could do anything required of him as a railroad conductor. 
Hefner v. Fidelity & Casualty Co., 110 Tex. 605-607 [160 S. W. 330], 222 S. W. 966. 
The language of the policy is fairly and justly susceptible of the interpretation, 
which, we think, should be given to it, that the larger indemnity was promised 
if the injuries rendered the insured substantially unable, in the exercise of 
ordinary care, to perform every material duty pertaining to his occupation.” 
Commonwealth Bonding & Casualty Ins. Co. v. Bryant (Tex. Sup.) 240 S. W. 
893, and authorities there cited. 

“A policy requiring payment for total disability * * * is not one of indemnity 
against loss of income but against loss of capacity to work.” Great Southern 
Life Insurance Company v. Johnson (Tex. Com. App.) 25 S.W.(2d) 1093, 1097. 

[2] The appellant challenges as erroneous the definition givén by the trial 
court of the word “wholly,” because on the weight of the evidence, it does not 
permit the jury to take into consideration appellee’s mental ability to transact 
business and does not take into consideration work for profit or the following 
of other gainful occupations. 

The record discloses that, after the jury had retired, they returned and 
requested the court to define the word “wholly” and that the court gave them 
the following definition: “In response to your written request you are charged 
that the word ‘wholly’ as used in the policy of insurance is equivalent to total 
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disability. It does not mean absolute physical inability to transact any business 
at all, but it means the inability to do the substantial acts necessary to be done 
in the transaction of one’s business.” 

In issue No. 1 the court had submitted to the jury whether appellee, on 
account of the disease, was wholly, permanently, and continuously disabled to 
such an extent that he could not perform any work for compensation or profit 
or follow any gainful occupation. 

The policy provides, in substance, that, if insured becomes wholly and per- 
manently disabled by disease so that he is and will be permanently, continuously, 
and wholly prevented from performing any work for compensation or profit or 
following any gainful occupation, the company will pay him a monthly income 
equal to 1 per cent. of the original amount of insurance. The policy was issued 
for $2,500 and 1 per cent. thereof would be $25. In our opinion there is no 
difference between “wholly disabled” and “total disability.” 

“‘Total disability’ is necessarily a relative matter, and must depend chiefly 
on the peculiar circumstances of each case and on the nature of the occupation 
or employment and the capabilities of the person injured. It does not mean 
absolute physical disability of the insured to transact any kind of business per- 
taining to his occupation, but exists if he is unable to do any substantial portion 
of the work connected therewith. Id. [6 Cooley’s Briefs on Insurnce (2d Ed.)] 


-c 


5539. 

“The term ‘gainful occupation’ is likewise a relative one; the insured’s occu- 
pation and earning capacity at the time the policy issued was in contemplation of 
the parties—what would be a ‘gainful occupation’ for one may not be such for 
another.” Great Southern Life Ins. Co. v. Johnson, supra. 

See, also, Winters Mutual Aid Association, Circle No. 2, v. Reddin (Tex. 
Com. App.) 49 $.W.(2d) 1095. 

The definition of the word “wholly” complained of is in substantial com- 
pliance with the meaning given thereto in many of our court decisions. In 
addition to the authorities supra, see Fidelity & Casualty Co. v. Joiner (Tex. 
Civ. App.) 178 S. W. 806, writ denied; North American Accident Ins. Co. v. 
Miller (Tex. Civ. App.) 193 S. W. 750, writ denied; United States Fidelity & 
Guaranty Co. v. Hardeman (Tex. Civ. App.) 22 S.W.(2d) 1112, and authorities 
there cited. 

The appellant contends by proper assignment that issue No. 1 submitted by 
the court is multifarious because asking in one issue if appellee is wholly, per- 
manently, and continuously disabled. ; 

[3] In view of the language of the insurance contract providing that, in 
order for appellee to recover, he must show that he had become wholly and 
permanently disabled by disease so as to be permanently, continuously, and 
wholly prevented from performing any work, etc., the court did not, in our 
opinion, commit reversible error in submitting the issue as he did. Wortham et 
al. v. Bull (Tex. Civ. App.) 19 S.W.(2d) 211, and authorities cited; City of 
Abilene v. Moore (Tex. Civ App.) 12 S.W.(2d) 604. 

Appellant’s assignments attacking the sufficiency of appellee’s pleading and 
the sufficiency of the testimony on the question of attorney’s fees and penalty 
are overruled. 

The judgment is affirmed. 


MUTUAL LIFE INS. CO. OF NEW YORK v. CAMPBELL et ux. No. 23724. 
Supreme Court of Washington. Dec. 14, 1932. 
16 Pacific Reporter (2d) 836. 
2. INSURANCE. 

Insurance policy, issued in reliance on false representations, is unenforceable, 
in absence of other proof of honest intent than applicant’s bare affirmation 
thereof. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


3. INSURANCE. 


Insured’s admission that he knew his vision was seriously impaired before 
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signing application for insurance justified court’s finding that contrary repre- 
sentation was made with intent to deceive. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

4. INSURANCE. ; ‘ j 

Condition of delivery of policy during insured’s good health invalidated 
policy delivered after insured was informed he was going blind. 

For other cases, see Insurance, Dec. Dig. § 136[4].) 

Department 2 

Appeal from Superior Court, King County; James B. Kinne, Judge. 

Action by the Mutual Life Insurance Company of New York against Wesley 
Campbell and wife, in which defendants filed a cross-complaint. From a judg. 
ment and decree for plaintiff notwithstanding a verdict for defendants, 
fendants appeal. 

Affirmed. 

Lloyd R. Savage, of Seattle, for appellants. ; 

Peters, Evans & McLaren and W. Byron Lane all of Seattle, for respondent, 
STEINERT, J. 


de- 


This action was instituted hy the plaintiff to cancel an insurance policy in 
the sum of $3,000, issued by it on the life of defendant Wesley Campbell, with 
Muriel E. Campbell, his wife, named as beneficiary. The policy contained a 
provision for the monthly payment, to the insured, of the sum of $10 per $1,000 
of its face amount, in case of permanent disability. By their cross-complaint 
the defendants sought to recover disability benefits alleged to have accrued under 
the terms of the policy, and, further, to compel a waiver of all future premium 
payments thereon. The cause came on for trial before the court, sitting with a 
jury, and resulted in a verdict for the defendants in the sum of $480, being the 
total of sixteen months’ disability benefits. On motion of plaintiff the court 
granted it a judgment notwithstanding the verdict of the jury in favor of defend- 
ants, and decreed that the policy be canceled. The defendants have appealed 
from the judgment and decree. 

In its judgment the court found, as a matter of law, “that the writtten mis- 
representations made by the said Wesley Campbell in his application for in- 
surance were made with an intent to deceive,” and further found. that the motion 
for judgment notwithstanding the verdict was well taken. The question involved 
in this appeal is the correctness, or incorrectness, of the action of the court 
in entering its judgment and decree based upon the findings therein contained. 

On September 29, 1929, Wesley Campbell, who will hereinafter be referred 
to as though he were the sole appellant, applied to, and subsequently obtained 
from, respondent a policy in all respects similar to the one here in question, 
except that its face amount was in the sum of $2,000. That policy contained the 
usual incontestability clause, and more than one year having elapsed since its 
issuance, the respondent could not, and did not, take any action with reference 
thereto, and as a matter of fact full disability benefits are now being paid there- 
under. 

On January 28, 1930, appellant applied for the policy here in question, making 
written application therefor. The application contained, among other things, 
the following preamble: 


“All Questions to be Answered by the Person to be Insured. 


“This application is made to the Mutual Life Insurance Company of New 
York herein called the Company. All the following statements and answers and 
all those that the insured makes to the Company’s Medical Examiner, in con- 
tinuation of this application, are true, and are offered to the Company as an 
inducement to issue the proposed policy. * * *” 

And also the following questions and answers: 

“16. What illnesses, diseases, injuries and surgical operations have you 
had since childhood? None. 

“17. State every physician or practitioner who has prescribed for or treated 


you, or whom you have consulted in the past five years for any ailment, serious 
or not serious. None. 
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“18, Have you stated in answer to question 16 all illnesses, diseases, injuries 
and surgical operations which you have had since childhood? Yes. ' 

“19. Have you stated in answer to question 17 every physician and practitioner 
consulted during the past five years and dates of consultation? Yes. 

“20. (a) Are you in good health? Yes. * * * 

“25. (a) Is there any impairment of vision in the right eye? No. (b) Or in 
ihe left eye? No. * * * 

“T certify that each and all of the foregoing statements and answers were 
read by me and are fully and correctly recorded by the Medical Examiner. 
\Signed] Wesley Campbell.” Exhibit F. 
~ A copy of the application was attached to the policy when delivered to 
appellant. The company’s solicitor who sold and delivered both of the policies 
io the appellant was a cousin of Mrs. Campbell. At the time that the application 
ior the first policy was made, and at various times before the one for the second 
was made, discussions were had between the solicitor and the appellant relative 
to increasing the amount of the insurance; appellant’s finances, however, stood 
jin the way of any increase prior to February 3, 1930. The expected arrival of a 
baby in the family, however, ultimately furnished the incentive to the appellant 
to apply for the second policy. 

Appellant’s testimony disclosed the following facts: In 1918 he joined the 
United States Army, and was in the service for a period of four years and ten 
days. In 1924, prior to his marriage, he became afflicted with gonorrhea, for 
which he was treated over a period of about two months, the treatment resulting 
ina full recovery. After his marriage he was employed as a steel worker for 
a while, then worked for a powder company, and finally became a watchman, or 
detective, for the Great Northern Railway. In the meantime, that is, in 1929, 
the first policy had been applied for and obtained. In January, 1930, appellant 
was having trouble with his eyes and, on January 28 of that year, consulted Dr. 
McCoy, an eye specialist in Seattle. An examination disclosed that his eyes 
were in bad shape. Dr. McCoy asked him if he had ever had syphilis, but, ac- 
cording to the appellant, he did not then know what syphilis was and had never 
heard of it before. Dr. McCoy then sent him to the Swedish Hospital, where a 
Wasserman’s spinal fluid test was made upon him. When the report on the 
test was made to Dr. McCoy the next morning the doctor told the appellant 
that he had very serious trouble with his eyes, and that he was going blind and 
would not see any more. The doctor then gave the appellant a sealed envelope 
containing the Wasserman report and directed him to Dr. Whitty, who was a 
specialist in urology. Five days later, but before going to see Dr. Whitty, ap- 
pellant called at the insurance solicitor’s office and, after discussing the subject 
of increasing his insurance, was taken over to the company’s medical examiner, 
where an examination was made, and the application containing the questions 
and answers outlined above was signed. The company’s doctor did not make 
any test for syphilis or gonorrhea nor did he examine the appellant’s eyes. In 
this connection it may be said that there was nothing about appellant’s physical 
appearance that indicated or suggested that he had any eye trouble or was suf- 
fering from any effects of either of the above diseases. Following the examina- 
tion by the company’s doctor, appellant went to see Dr. Whitty the same after- 
noon, tendering to him the sealed envelope which Dr. McCoy had given him 
several days before. Dr. Whitty examined the appellant, but did not then in 
so many words tell him that he had syphilis. Appellant's testimony, however, 
in that respect is suggestive: 

“Q. Dr. Whitty told you about some serious trouble, did he not? A. Yes. 

“Q. He told you you had syphilis, did he not? A. No. He thought McCoy 
had told me. 

“OQ. He said he thought McCoy had told you? A. Yes.” 

The appellant testified that he took a course of treatment from Dr. Whitty 
iasting from February 3 until some time in July. He further testified that he 
did not know that he had syphilis until he began to take this treatment. 


Appellant's entire evidence to rebut any inference of intent to deceive is con- 


tained in two questions and answers: 4 ! orn 
“Q. Mr. Campbell, I want to ask you if, when you signed this application 
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for the $3,000 policy that is involved in this case, whether you intended to deceive 
the company at the timre you signed it? A. No, sir. 

“Q. Did you say ‘No, sir?’ A. No, sir, I didn’t intend that.” 

From February 3, 1930, appellant’s trouble with his eyes progressed very 
rapidly, and by June of that year he had become totally blind. It was for this 
disability that he seeks recovery on his cross-complaint, under the second policy, 

[1] Respondent’s evidence was to the effect that appellant knew that he had 
had syphilis in 1924 and that he had taken a course of treatment at the time for 
that discase. But since the motion for judgment notwithstanding the verdict 
must be tested by the evidence most favorable to the appellant, we do not take 
into consideration the adverse testimony. Nor do we even discount appellant's 
testimony by the equivocal manner in which, according to the record, it appears 
to have been given. 

[2] If, in the exercise of an overweening credulity, we accept appellant's 
statement that he never knew that he had the disease of syphilis until he started 
his course of treatment under Dr. Whitty, which was on the very day that he 
signed the application, and if we take him at his word when he says that he did 
not know what syphilis was and had never heard of it at that time, still the un- 
contradicted fact stands admitted by him that he knew, before he signed the ap- 
plication, that his vision was then seriously impaired and that he was then told. 
by an eye specialist that he was going blind. 

It profits him nothing to say that he did not by his representations intend 
to deceive. A statement that is obviously factitious cannot be accepted as being 
true on its face. “We have gone far in maintaining, as a question of fact, the 
intent accompanying false and fraudulent representations, and have allowed to 
be submitted to the jury for its determination the question of intent where there 
has been very slight proof that the applicant for insurance might have no idea 
of procuring the policy by misrepresentations; but the rule should not be so far 
extended as to include a case such as this and allow insurance to be enforced 
which was not procurable had the truth been told, where it was issued relying 
upon fraudulent statements and the proof of honest intent consists merely in 
the applicant’s bare affirmation that his intent was honest. The proof of the 
making of false and fraudulent representations raises a presumption of dishonest 
motive which must be overcome by evidence establishing an honest motive.” 
Day v. St. Paul Fire & Marine Ins. Co., 111 Wash. 49, 189 P. 95, 99. See, also, 
Quinn v. Mutual Life Ins. Co., 91 Wash. 543, 158 P. 82; Hayes v. Automobile Ins. 
Exchange, 126 Wash. 487, 218 P. 252; reargued en banc, 129 Wash. 202, 224 P. 
504: Walker v. Metropolitan Life Ins. Co., 132 Wash. 615, 232 P. 694. 


[3] That the respondent would not have issued the policy, had it known that 
appellant’s representations in the applications were false, is amply established by 
the evidence. The Wasserman test made on the appellant showed a four-plus spinal 
fluid, which is the strongest reaction for syphilis. Appellant’s condition is an ex- 
tremely regrettable and unfortunate one, but that alone does not create a liability 
under the policy. We have here the case of a conscious and deliberate statement 
of material facts known to be untrue by the party making them, and made for 
the purpose of inducing another to enter into a contract involving a liability that 
was certain to accrue thereunder. We believe that the lower court was right in 
finding, as a matter of law, that the misrepresentation was made with intent to 
deceive. 


[4] There as another reason underlying the judgment that is equally fatal to 
appellant’s contention. The application contained the following provision: “The 
proposed policy shall not take effect unless and until delivered to and received by 
the Insured, the Beneficiary or by the person who herein agrees to pay the pre- 
miums, during the Insured’s continuance in good health and unless and until the 
first premium shall have been paid during the Insured’s continuance in good health: 
except in case a conditional receipt shall have been issued as hereinafter provided.” 


Under the evidence in this case, considered most favorably for the appellant, 
the policy of insurance never became effective. When the policy was delivered to 
appellant on February 11, 1930, his physical condition had become manifest, even 
to the appellant himself. Not only did he know that his vision was impaired to 
such an extent that he was going blind, but he himself testified that he knew that 
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he had syphilis when he began the course of treatment under Dr. Whitty. The 
treatments began before the policy was delivered. That the disease was the cause 
of the failing eyesight there can be no doubt. Under the state of the evidence 
there was nothing on which the verdict of the jury could be legally predicated. 
Logan v. New York Life Ins. Co., 107 Wash. 253, 181 P. 906; Guarascio v. Pru- 
dential Ins. Co. of America, 110 Wash. 1, 187 P. 405. 

[5] The appellant contends that this latter question is not properly before us 
because the judgment of the trial court does not specifically recite that the appel- 
lant was ill at the time the policy was delivered nor that the policy, for that reason, 
did not become effective. Counsel’s proposition is that the judgment recited only 
one ground or reason for the court’s decision, and that since none other was 
specified, none other can be considered on this appeal. In advancing this pro- 
position counsel reasons by analogy, from the rule pertaining to orders granting 
or denying new trial. With reference to such orders, the rule is now definitely 
settled in this state that unless it appears on the face of the order that it was in- 
tended to be limited to a specific ground, it will not be considered that the ground 
stated is a limiting or exclusive one. In Morehouse v. Everett, 136 Wash, 112, 
on page 115, 238 P. 897, 898, we said: “* * * any such limitation and exclusiveness 
of the court’s ground for the granting or denial of a motion for a new trial must 
appear in the formal final order disposing of.the motion before this court can so 
view the trial court’s disposition of the motion.” (Italics ours.) The rule was 
approved in Bone v. Yellow Cab Co., 137 Wash. 472, 242 P. 1093. 

In the judgment and decree the court not only found that there was an inten- 
tion to deceive, but also that the motion for judgment notwithstanding the verdict 
was well taken. At the conclusion of the evidence respondent had moved for a 
directed verdict on two grounds: (1) That an intention to deceive had been shown, 
and (2) that the policy had never become effective. The court overruled the mo- 
tion, but at the same time stated that it would be considered on a motion for 
judgment notwithstanding the verdict. The latter motion was subsequently sus- 
tained, the judgment reciting that it had been well taken. The formal judgment, 
therefore, does not indicate that the basis of the court’s ruling was limited to a 
sole and exclusive ground; rather does it indicate a dual reason. 

The judgment is affirmed. 

Tolman, C. J., and Main, and Beals, JJ., concur. 
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FIRE. 


TELFORD et ux. v. BINGHAM COUNTY FARMERS’ MUT. INS. CO. et al. 
No. 5868. 
Supreme Court of Idaho. Dec. 2, 1932. 
Rehearing Denied Dec. 24, 1932. 
16 Pacific Reporter (2d) 983. 
3. INSURANCE. 

Any person proposing to contract with mutual insurance company is charged 
with notice limitations on powers of such company’s agent to issue policy 
(C. S. § 5080 et seq.) 

(For other cases, see Insurance, Dec. Dig. § 129.) 

5. INSURANCE. 

Secretary of mutual fire insurance company could not wiave prescribed require- 
ments as against other members and enter into valid oral contract with members 
for additional insurance (C. S. § 5080 et seq.) 

Secretary of such company could not waive the prescribed require- 
ments as against the other members, because the members so dealing in 
violation of the requirements did not become mutually bound to the other 
members for the pro rata assessments for other losses assessable against 
the added insurance, and such other members cannot be forced into a 
liability which they have never accepted or consented to, such consent 
only being implied when a full compliance with the statutes, articles, 
and by-laws is had by the member seeking insurance. 

(For other cases, see Insurance, Dec. Dig. § 131[2].) 

6. INSURANCE. 

Mutual fire insurance company’s secretary held acting within authority 
dealing with members for additional insurance (C. S. § 5080 et seq.). 

(For other cases, see Insurance, Dec. Dig. § 129.) 

7. INSURANCE. 

Mutual fire insurance company held liable for agent’s negligence in failing to 
issue policy covering member’s dwelling same as if mutual company was ordinary 
commercial one (C. S. § 5085, and § 5086, as amended by Laws 1923, c. 58). 

(For other cases, see Insurance, Dec. § 130[1].) 

8. INSURANCE. 

Failure of member of mutual fire insurance company to pay policy fee for 
additional insurance at time of application therefor held not to prevent recovery 
for agent’s negligence in not issuing policy (C. S. § 5080 et seq.). 

Evidence disclosed that the member applicant inquired what charges 
were due, and that the company’s secretary told applicant that he would 
fix it later on, and that no demand for payment was made, so that the 
member could not be made to suffer if the company’s secretary breached 
the by-laws in thus dealing with a member ready and willing to abide by 
them. 

(For other cases, see Insurance, Dec. Dig. § 130[1].) 


Appeal from District Court, Bonneville County; Jay L. Downing, Judge. 

Suit by John L. Telford and wife against the Bingham County Farmers’ 
Mutual Insurance Company and another for the negligence of the agent of the 
insurance company. From the judgment for plaintiffs, defendants appeal. 

Affirmed. 

O. A. Johannesen, of Idaho Falls, for appellants. 

Ralph L. Albaugh and Arthur W. Holden, both of Idaho Falls, for respond- 
ents. i 
LEEPER, J. 


The Bingham County Farmers’ Mutual Insurance Company is a corporation, 
organized and existing under and by virtue of the provisions of chapter 201, 
article 8, of the Idaho Compiled Statutes (section 5080 et seq.), for the purpose 
of providing fire insurance to its members on a mutual plan and on an assess- 
ment basis. The plaintiffs are the owners of farm property in Bonneville 
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county, and are therefore eligible for membership in the company. In October 
of 1929 they applied for such membership in writing, thereby subscribing to the 
articles of incorporaton and by-laws, and the company issued to them a policy 
of fire insurance covering two outbuildings upon their premises. At the time 
this policy was issued the dwelling house located on the premises was covered by 
a policy written by an old line company, which did not expire until the following 
December. Prior to the issuance of the mutual policy upon the outbuildings, 
Mr. Shattuck, the secretary of the mutual company, visited the premises of Mr. 
Telford, inspected both the outbuildings and the dwelling, and solicited the 
insurance on the latter. 


[1] Testimony adduced by the plaintiffs was to the effect that, when the old 
line policy on the dwelling expired, Mr. Telford went to the office of Mr. 
Shattuck and entered into oral negotiations for the issuance of a policy in the 
mutual company to cover the dwelling. He further testified that Mr. Shattuck, 
as an officer and agent of the company, agreed to issue such policy in the amount 
of $1,200 upon the same terms and conditions as the policy already extant covering 
the outbuildings, and advised him that a new application was not necessary, as he 
(Shattuck) would insert the new insurance in the written application already 
executed by Mr. Telford. All this is squarely denied by Mr. Shattuck, but, 
inasmuch as the jury found in favor of the plaintiff, we must accept their version 
of the affair. No written policy was thereafter prepared or executed by the 
company, and in February the dwelling was destroyed by fire. The company 
was notified of the loss and denied liability, whereupon this suit was instituted 
against both the company and Mr. Shattuck for negligence in failing to issue the 
policy and insure the property. A verdict was rendered in favor of the plaintiffs 
and against the company in the amount of $1,195: the jury having deducted the 
$5 policy fee due to the company. Mr. Shattuck was exonerated. 


The only serious question before us on this appeal is whether or not the fact 
that this defendant is a mutual county insurance company will relieve defendant 
from the operation of the rule announced in Wallace v. Hartford Fire Insurance 
Company, 31 Idaho, 481, 174 P. 1009, to the effect that an action will lie in tort 
against an ordinary commercial insurance company for the negligence of its 
agent in failing to execute and deliver a policy of insurance which he had orally 
agreed to issue. Otherwise we consider the law as announced in Wallace v. 
Hartford Fire Insurance Company, supra, to be controlling. 


_This defendant company was organized under the provisions of chapter 201, 
article 8, of the Idaho Compiled Statutes (sections 5080-5087, inclusive), which 
relate to county mutual insurance companies. In brief, these sections provide 
that 25 or more persons who are citizens of Idaho and own insurable property 
in the state may form a county mutual fire insurance company for the purpose 
of insuring each other and certain church and public property, subject to certain 
restrictions as to amount and location. Of particular moment as concerns this 
question here considered are section 5085, and section 5086 as amended by Sess. 
Laws 1923, c. 58, which provide as follows: 

“Section 5085. All the policies issued by the company must state specifically 
that the liability of each member is not limited. All persons becoming members 
of such company must sign the constitution and by-laws, and shall be held in 
law to comply with all the provisions and requirements of the company.” 

“Section 5086. Such company shall in no instance have the power to insure 
the property of others than members of the company; but when a member of such 
company shall move from this state owning property in this state insured by 
such company, such company may continue to insure such property for such 
former resident if it so desires and such former resident shall continue to be 
a member of said company so long as he continues to own such property and 
said company continues to insure the same. 

“Said county mutual fire insurance company shall be permitted to insure 
churches or public halls located outside of incorporated cities. No such company 
shall insure any property beyond the limits of the territory comprised in the 
tormation of the company, except as provided in this article, nor shall it insure 
any property within the limits of any incorporated city or town, except that 
located upon tracts of land of not less than five acres in area, located within 
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the limits of any city, town or village, nor shall it expose itself to loss on any 
one risk to an amount in excess of that provided for in Section 5073.” _ 

The import of these sections is: (1) That policies of insurance issued by 
the company must be in writing; (2) they can only be issued to members of the 
company; (3) before any one can become a member he must sign the constitution 
and by-laws, and thus agree in writing to be bound by them. This intent js 
further effectuated by the articles of incorporation and the by-laws: 

“IX. Any person owning property in Bingham, Bonneville, Madison, Jefferson 
and Freemont Counties, Idaho, may become a member of this company by 
complying with its articles and by-laws, and shall be entitled to all rights and 
privileges appertaining thereto.” Articles of Incorporation, § 9. 


“X. * * * The directors of the company may issue policies signed by the 
president and secretary, agreeing in the name of the Company, to pay all losses 
or damage by fire for a term not exceeding five years to the holder of such 
policy not exceeding the sum named herein. Every person so insured shall give 
an obligation bearing even date with the policy issued to him binding himself, 
his heirs and assigns, to pay his pro rata share to the Company of all losses or 
damages by fire which may be sustained by any member of the Company during 
the time for which their respective policies are written and they continue 
members of the Company, and they shall also at the time of effecting the insur- 
ance pay such percentage in cash and other charges as may be required by the 
rules and by-laws of the Company.” Articles of Incorporation, § 10. 

“Section 1. Any person owning property in Bingham, Jefferson, Bonneville, 
Madison or Fremont Counties, Idaho, may become a member of this Company by 
making application for insurance and paying to the Company, or to its agent 
the amount required to be paid on each One Hundred Dollars’ worth of insurance, 
according to the classification of the property to be insured as a membership fee 
and Two Dollars for policy fee all of which will be returned to the applicant if 
policy is not issued.” By-laws, § 1. 

“Sec. 2. When a person obtains additional insurance, or when a renewal is 
made, the member will be charged membership and policy fees.” By-laws, § 2. 

Thus, under the statutes, articles, and by-laws, and in accord with the rules 
of the company, the person who seeks insurance from that Company makes ap- 
plication therefor, upon a printed form subscribed by him, wherein he agrees to 
become a member of the company, agrees to be governed by its articles of in- 
corporation, and by-laws, which are made a part of the application, and agrees 
to pay his share of all losses pro rata with all other insurance in force. The 
insurance policy which is issued upon the acceptance of an application by the 
company likewise embodies these same terms, makes the articles and by-laws 
part of the policy, and in accord with the statute provides: “The liability of each 
member of this company is not limited.” The application form heretofore re- 
ferred to also provides: “The insurance applied for shall not be valid until this 
application is approved by the secretary,” and the policy form provides: “Not 
valid until countersigned by the Secretary at Idaho Falls, Idaho.” The practical 
procedure incident to the obtaining of a policy of insurance in the company is 
quite clear. The applicant first makes the written application wherein is divulged 
the facts necessary to determine whether he is eligible for membership within the 
terms of the law and in which he subscribes to the articles and by-laws. With 
this application he must tender the fees provided in section 1 of the by-laws. 
Before the policy is issued, the application must be approved by the secretary; 
there being nothing provided as to whether such approval must be in writing. 
When the policy is issued, it is not valid until countersigned by the secretary. It 
is the clear intent that an applicant shall become a member by subscribing to the 
articles and by-laws in writing, the acceptance of his application and the issuance 
of a policy to him, which shall be in writing and countersigned by the secretary. 
Not only is this intent apparent from a consideration of the statutes, articles, 
and by-laws, but such procedure has been invariably followed out by the company, 
and all of its approved printed forms are in line with such intent. 


“* * * The general rule seems to be that one does not become a member 


of a mutual fire insurance company until he receives his policy.” Bracken Coun- 
ty Insurance Company v. Murray, 166 Ky. 821, 179 S. W. 842, 843. 


Fire] Telford et ux. v. Bingham County Farmers’ Mut. Ins. Co. et al: 569 


2, 3] Being organized for the purpose of insuring property of its members, 
an agent of a mutual company necessarily could not enter into a valid contract 
to insure the property of a nonmember, and, in our opinion, no mutual company 
could be held liable in an action upon a contract based upon an agreement for 
or of insurance with a nonmember. 

“Clearly it was the purpose of the statute to authorize the organization of 
such companies only for the purpose of insuring the property of its members, 
and giving such members, through the medium of the corporation, the authority 
to enter into mutual contracts of insurance with other members; that is to say, 
that each member who is admitted is at one and the same time both insurer and 
insured. To say that one may become by his own act a member of such a com- 
pany, whether it be agreeable to the organization or contrary to its wishes, would 
be to compel the other members of the company to accept insurance risks which 
they might not be willing to accept, and would place such assessment com- 
panies, who would thus be compelled to accept unsatisfactory and undesirable 
risks, at a great disadvantage in their quest for business.” Bracken County In- 
surance Company v. Murray, supra. 

Persons who seek mutual insurance are charged with notice of the provisions 
and limitations incident to that form of company. 

“On the other hand, the company relies upon the rule which has frequently 
been applied to mutual insurance companies, and is illustrated by the case of 
Haden v. Farmers’ & Mechanics’ Fire Ass’n, 80 Va. 683. There it is distinctly 
held that persons dealing with such a corporation are affected with notice of the 
provisions and limitations of its charter, constitution, and by-laws, and that an 
agent whose powers are limited thereby to receiving and forwarding applications 
for insurance, together with the premiums, to the company for acceptance or re- 
jection, can make no contract of insurance binding the company.” Northern 
Neck Mutual Fire Association v. Turlington, 136 Va. 44, 116 S. E. 363, 365. 

One who desires the benefit of a contract of mutual insurance must first 
place himself within the category of persons entitled thereto, i. e., he must become 
a member of the company, by first subscribing to its articles and by-laws, mak- 
ing written application, and receiving his policy. As stated in the latter case, the 
powers of an agent of a mutual company are in this respect limited by law and by 
the internal regulations of the company, and any person proposing to contract 
with the company is charged with notice thereof. Any other rule would defeat 
the aims and purposes of the mutual insurance acts, and would permit the foist- 
ing of liabilities upon a company which the law does not permit it to assume. 
This attitude is very clearly expressed by the Supreme Court of Kansas in a 
case closely parallel relating to the renewal of a policy of mutual fire insurance: 

“In order to be of greatest service, small mutual companies must be free to 
conduct their business with as little formality as possible. Certain fundamental 
standards of prudence established by universal experience must be observed, 
however, or the ends to be accomplished are certain to be defeated. The statu- 
tory regulations are as simple as they can be made, consistent with safety. A 
practice of making mutual relations and obligations of association and member 
and conduct of the association’s financial affairs for the protection and benefit 
of all the members depend entirely on a street conversation is not consistent with 
safety. The policy of the statute is definitely against purely oral contracts of in- 
surance. The plaintiff's cause of action is not based on so substantial a thing 
as an oral contract of insurance. It rests on an oral contract to effect insurance 
in the future. The contract was not negotiated by the company or by any one 
having power to bind it, and the Smith loss did not constitute a liability of the 
mutual company.” Smith v. Miami Farmers’ Mutual Fire Insurance Company, 
125 Kan. 10, 262 P. 552, 554. 

Other cases which follow this construction are: Modern Woodmen of Am- 
erica v. International Trust Company, 25 Colo. App. 26, 136 P. 806; Daffron v. 
Modern Woodmen of America, 190 Mo. App. 303, 176 S. W. 498; Miller v. Hills- 
borough Mut. Fire Assurance Ass’n, 42 N. J. Eq. 459, 7 A. 895; Valerio v. Wood- 
men of the World, 174 Wis. 519, 183 N. W. 697; Salquist v. Oregon Fire Relief 
Association, 100 Or. 416, 197 P. 312; Kauphusman v. Home Mutual Hail-Tornado 
Insurance Company, 203 Wis. 184, 233 N. W. 85; Goldberg v. Seneca, S. & R. 
Mutual Fire Insurance Company, 170 Wis. 116, 174 N. W. 558; Northern Neck 
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Mut. Fire Association v. Turlington, supra; Bracken County Insurance Company 
v. Murray, supra; Belleville Mutual Insurance Company v. Van Winkle, 12 N 
J. Eq. 333; Livestock Insurance Association v. Stickler, 64 Ind. App. 191, 115 
N. E. 691. 

We are aware that there are many authorities upholding the contrary view? 
but a careful consideration of them leaves us convinced that the rule which we 
have announced is sustained by the better reasoning, and better serves to express 
and maintain the spirit and intent of the mutual insurance statutes. 

[4, 5] The plaintiffs in this case were already members of the defendant 
company at the time of the transaction with Mr. Shattuck by virtue of their pre- 
vious application and the issuance to them of a policy, covering the outbuildings, 
3y reason of being members, they were necessarily charged with notice and 
knowledge of the statutes, articles, and by-laws (Smith v. Miami Farmers’ My- 
tual Fire Insurance Company, supra), and neither the secretary nor any other offi- 
cer could waive prescribed requirements as against other members and enter into 
a valid oral contract for or of further insurance. The reason for this is, as 
hereinbefore pointed out, that the members so dealing in violation of these re- 
quirements do not become mutually bound to the other members for the pro rata 
assessments for other losses assessable against the added insurance, and such 
otiier members cannot be forced into a liability which they have never accepted 
or consented to. Such consent can only be implied when a full compliance with 
the statutes, articles, and by-laws is had by the member seeking the insurance, 
These plaintiffs, however, are in a much different position than if they were 
seeking recovery upon a contract for or of insurance entered into in violation of 
the statutes, articles, and by-laws. Admitting knowledge of the requirements, they 
show that they offered to comply therewith by making a new written applica- 
tion covering the additiinal insurance, and that they did not do so because Mr. 
Shattuck, the secretary, expressly told them that such course of action was not 
necessary, but that he would insert the dwelling insurance in the application al- 
ready on file and issue the new policy thereon. Thus it appears that, instead of 
violating the fundamental laws and regulations of the company, the plaintiffs at- 
tempted to comply therewith, and were only prevented by the express representa- 
tions of Mr. Shattuck and his negligence in failing to carry out his agreement to 
amend the original application which had already been signed by the plaintiffs 
and to issue the policy for the extra insurance. No contract was ever completed 
between the parties, and this action is based squarely upon the negligence of the 
secretary in the particulars mentioned. The question is whether the loss so oc- 
casioned must be borne by the plaintiffs only, or whether it shall be borne by the 
fellow members of the defendant mutual insurance company. 

[6, 7] The business of the company was to insure its members. Certainly Mr. 
Shattuck was acting within both the real and apparent scope of his authority 
when he dealt with the plaintiffs for insurance; they being members and entitled 
to the further insurance. Accepting their version, they would have signed a new 
application had they not been prevented by Mr. Shattuck. It would seem prob- 
able that, with the consent of the insured, the original application could have been 
amended to include the dwelling and thus authorize the additional insurance, 
which was the method suggested by Mr. Shattuck. Respondents were never no- 


‘Loomis v. Jefferson County Patron’s Fire Relief Ass’n, 92 App. Div. 601, 87 N. Y. S. 5; 
Kausal v. Minnesota Farmers’ Mutual Fire Insurance Ass’n. 31 Minn. 17, 16 N. W. 430, 47 
Am. Rep. 776; Commercial Mut. Marine Ins. Co. v. Union Mut. Ins. Co., 19 How. 318, 15 L 
Ed. 636; Union Mut. L. Ins. Co. v. Wilkinson, 13 Wall. 222, 20 L. Ed. 617; Mut. Benefit 
Life Ins. Co. v. Robison (C. C. A.) 58 F. 723, 22 L. R. A. 325; Menk v. Home Ins. Co. 76 
Cal. 50, 14 P. 837, 18 P. 117, 9 Am. St. Rep. 158; Van Loan v. Farmers’ Mut. Fire Ins 
Ass’n, 90 N. Y. 280; Ellis v. Albany City Fire Ins. Co., 50 N. Y. 402, 10 Am. Rep. 495; 
Gay v. Farmers’ Mut. Ins. Co., 51 Mich. 245, 16 N. W. 392; Royal Neighbors of America + 
Fortenberry, 214 Ala. 387, 107 So. 846; Brown v. Franklin Mut. F. Ins. Co., 165 Mass. 5065 
43 N. E.-512, 52 Am. St. Rep. 534; Corrigan v. National Motor Underwriters, 222 Mo. App. 
113, 1 S.W.(2d) 846; Shepard v. Boone County Home Mut. Fire Ins. Co., 138 Mo. 20, 119 
S. W. 984; Barlow v. Farmers’ Mut. F. Ins. Co., 128 Ill. App. 580; State Mut. Fire Ins. Co 
v aylor (Tex. Civ. App.) 157 S. W. 950; Ginners’ Mut. 


e Underwriters’ Ass'n v. Fisher 
Tex. Civ. App.) 222 S. W. 285; Pacific Mut. Ins. Co. of Calif. v. Shaffer, 30 Tex. Civ. App. 
13, 70 S. W. 566; Alliance Co-op. Ins. Co. v, Corbett, 69 Kan. 564, 77 P. 108: Zell v. Her- 
man Farmers’ Mut. Ins. Co., 75 Wis. 521, 44 N. W. 828; Knights of Maccabees v. Gordon. 
83 Ark. 17, 102 S. W. 711; Palm v. Medina County Mut. Fire Ins. Co., 20 Ohio, 529; Posey 
County Fire Association v. Hogan, 37 Ind. App. 573, 77 N. E. 670. 
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iied that their application had been rejected, or otherwise warned in any man- 
ner that they were without insurance; they having relied implicitly upon the state- 
ments and representations of Mr. Shattuck that the dwelling would be insured 
hy reason of the transaction had in relation thereto. Since the dwelling had al- 
ready been appraised and the insurance solicited by Mr. Shattuck, no reason is 
suggested in the record to sustain any other conclusion but that Mr. Telford’s 
application for additional insurance would have been accepted and the policy is- 
sued in due course, had it not been for the negligence of the secretary, Mr. Shat- 
tuk. Under the circumstances, the company must be held liable for the dam- 
ages actually accruing to plaintiffs on account of the loss suffered by them, to the 
same extent as if it were an ordinary commercial company. Duffie v. Bankers’ 
Life Ass'n of Des Moines, 160 Iowa, 19, 139 N. W. 1087, 46 L. R. A. (N. S.) 25; 
Boyer v. State Farmers’ Mutual Hail Ins. Co,, 86 Kan. 442, 121 P. 329, 40 L. R. 
A. (N. S.) 164, Ann. Cas. 1915A, 671; Kukuska v. Home Mutual Hail-Tornado 
Ins. Co., 204 Wis. 166, 235 N. W. 403; Lewis v. Brotherhood of Locomotive Fire- 
men and Enginemen, 220 Ala. 270, 124 So. 889; Perez v. Fort Worth Mutual 
Benevolent Ass’n (Tex. Civ. App.) 291 S. W. 574; Royal Neighbors of America 
y. Fortenberry, 214 Ala. 387, 107 So. 846. 

These cases cited above go to the extent of authorizing recovery by persons 
not members of the mutual association against which the action was brought. We 
expressly reserve the question as to whether we shall so extend the rule, and con- 
fine this opinion to the specific facts in hand. 

[8] We shall note one other contention of appellant—that the failure of re- 
spondents to pay the policy fee and charges for the additional insurance at the 
time of the application will prevent recovery. We do not deem this controlling, 
since it likewise involves the violation of the by-laws of the company by the 
secretary, without fault on the part of the member. Mr. Telford testified that he 
inquired as to what charges were due at the time of the transaction with Mr. 
Shattuck, and was told that he could “fix it” later on. No demand was made for 
payment, and there was some evidence of a course of dealing permitting payment 
of these charges when the policy was issued. If Mr. Shattuck negligently breach- 
ed the by-laws in thus dealing with a member ready and willing to abide by them, 
the latter cannot be made to suffer the consequences contended for by appellant 
m account of this extension of credit. This conclusion is in accord with our 
previous discussion. 

The judgment is affirmed; costs are awarded to respondents. 

Lee, C. J., and Budge, Givens, and Varian, JJ., concur. 


CARROLL v. NATIONAL FIRE INS. CO. OF HARTFORD, CONN. No. 30811. 
Supreme Court of Kansas. Dec. 10, 1932. 
16 Pacific Reporter (2d) 467. 
INSURANCE. 

Where agent was requested to insure household goods and, in application, 
made inaccurate statements relating to location of property unknown to in- 
sured, erroneous statements did not defeat liability under policy. 

(For other cases, see Insurance, Dec. Dig. § 379[1].) 

When an agent of a fire insurance company, asked to insure certain pro- 
perty, makes out the application for the policy and makes inaccurate statements 
therein, unknown to the insured, the insured is not bound by them. 

Appeal from District Court, Edwards County; Roscoe Wilson, Judge. 

Action by Bill Carroll against the National Fire Insurance Company of 
Hartford, Connecticut. Judgment for the plaintiff, and the defendant appeals. 

Affirmed. 

W. C. Gould and Geo. R. Gould, both of Dodge City, for appellant. 

A. L. Moffat and John A. Etling, both of Kinsley, for appellee. 

Harvey, J. 

This is an action on a fire insurance policy on household goods. Judgment 
was for plaintiff, and defendant has appealed. 

The facts, not seriously controverted, may be stated as follows: The plaintiff, 
Bill Carroll, whose business was farming, had lived in the city of Lewis, or on a 
farm near there, for many years. Gordon White was a soliciting agent of the 
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National Fire Insurance Company. He was also cashier of the First National 
. ts Y ; : 

3ank of Lewis, where Carroll did his banking business. The two were welj 
acquainted. Carroll owned a residence in Lewis situated on lots 6 to 9, block 4 
Spence’s addition to the city, on which there was a mortgage to the Kinsley 
Building & Loan Association. In January, 1931, Carroll moved from his resi. 
dence in town to a farm in the country not far from Lewis. About June 1, 193] 
Carroll and his wife went to a western county in the state to look after a wheat 
harvest he had there, leaving their household goods at the farm near Lewis. 
About July 25, 1931, Carroll wrote White to insure his property in town and to 
get the description and valuation from an old policy which a Mr. Butler had 
and to insure his household goods. Nothing was said in the letter about where 
the household goods were located. Carroll assumed White knew he was living 
in the country near Lewis, and that the household goods were there. White 
prepared an application for an insurance policy. Apparently he did not see Mr. 
Butler to get the description of Carroll’s residence in town, for he misdescribed 
the location of that property. He also described the household goods as being 
located in the misdescribed house in town, apparently having made no inquiry 
as to where they were. On August 1, 1931, he wrote Carroll: “I have taken care 
of your insurance policy and mailed it to the Kinsley Building & Loan Associa- 
tion. I put $1350.00 on your house and $100.00 on your garage and $750.00 on your 
household goods. I wonder if I should have insured the household goods, since 
they are no longer there, or are they still there? The premium amounts to 
$8.54 and I have deducted it from your deposit slip. * * *” 

Carroll did not see the policy and did not know of the misdescriptions of the 
location of his residence and household goods contained in the policy. He did 
see White on the 2d, 3d, or 4th of August and told White where his household 
goods were. It does not appear that White then told him what statement there 
was in the policy with reference to the location of the household goods. 

On September 5, 1931, the house in the country burned, and the household 
goods were destroyed by fire. Carroll made proof of loss. The insurance com- 
pany declined to pay because the location of the household goods was not cor- 
rectly described in the policy, and offered to refund the amount of the premium 
represented by the household goods. Carroll refused the offer and brought this 
action. By the pleadings it was agreed that White was a soliciting agent of the 
insurance company. The policy insured “the following described property while 
located and contained as described herein and not elsewhere,” and then mis- 
described the location of all the property Carroll sought to have insured. This 
mislocation came about through the negligence, or lack of attention, of the in- 
surance company’s soliciting agent. When Carroll, a few days after the policy 
was written, specifically informed White of the location of the household goods, 
White made no effort to correct the policy or to advise the insurance company 
of his mistake, and permitted Carroll to remain in ignorance of the mislocation 
of the property as stated in the policy. 

Appellant contends that there was no enforceable insurance contract; that 
the minds of the parties never met. Defendant raised no issue of that kind by 
its answer and at the trial offered no evidence. In the trial court and here it 
seeks to be released from liability solely because of the wording of the policy. 
But let us consider this point. Carroll asked that his household goods be insured. 
The insurance company issued a policy insuring them. Both thought they were 
insured, so there was a meeting of the minds of the parties on those matters. 
It is true that the location of property may have an important bearing on 
whether or not the insurance company cares to assume the risk (26 C. J. 93), 
and if the insured had made any false statement with reference to its location, 
the insurance company might, with reason, decline to pay. But in this case he 
made no such false representation. Any mistake or inaccuracy about that was 
made by the insurance company’s agent. When the agent of an insurance com- 
pany undertakes to make out the application for a policy and makes inaccurate 
statements therein, unknown to the insured, the insured is not bound by them. 
26 C. J. 308; Holyfield v. Farmers Alliance Ins. Co., 132 Kan. 539, 296 P. 710; 
Phenix Insurance Co. of Brooklyn v. Weeks, 45 Kan. 751, 26 P. 410: State Insur- 
ance Co. v. Gray, 44 Kan. 731, 25 P. 197. ; 

Appellant argues that to require defendant to pay the loss of plaintiff's 
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household goods under the policy would be a violation of our statute (R. $. 1931 
Supp. 40—917), which prohibits a fire insurance company from making different 
rates of charges on like kinds of insurance. Appellant says that rates on farm 
property are higher than on the same property in town. No issue as to this 
matter was made in the court below, neither was any evidence introduced on the 
question. Counsel say that the facts are of such general repute that this court 
should take judicial notice of them. We decline to do so. If counsel deemed 
the matter of importance, it should have been raised and passed upon in the 
trial court. More than that, it is not shown what rate was charged in this case, 
if there is a difference. Certainly defendant’s agent charged all he wanted to 
charge. There was no bargaining over the matter of rates. 

We find no error in the record, and the judgment of the court below is 


affirmed. 


RAINES v. CENTRAL STATES FIRE INS. CO. No. 30771. 
Supreme Court of Kansas. Dec. 10, 1932. 
16 Pacific Reporter (2d) 485. 
INSURANCE. 

Whether insured was owner or had insurable interest in grain held for jury, 
in action on fire policy covering elevator and contents. 

(For other cases, see Insurance, Dec. Dig. § 668[5].) 

Where the question for determination, in an action on a fire insurance policy, 
is the ownership of the property insured, conflicting testimony relating to a 
contract concerning the property and admissions made with reference thereto 
present a question of fact for the determination of the jury. 

Appeal from District Court, Pratt County; Geo. L. Hay, Judge. _ 

Action by Ben Raines trading under the name and style of Ben Raines Grain 
Company, against the Central States Fire Insurance Company. Judgment for 
plaintiff, and defendant appeals. 

Affirmed. 

Arnold C. Todd, James G. Norton, Carl O. Bauman, and Julian E. Ralston, 
all of Wichita, and Alfred Williams, of Pratt, for appellant. 

William Barrett and George Barrett, both of Pratt, for appellee. 

SLOAN, J. 

_ This was an action to recover on a fire insurance policy. The plaintiff pre- 
vailed, and the defendant appeals. 

The appellee owned and operated a grain elevator at Preston. On June 27, 
1929, the appellant issued to the appellee its policy of insurance by the terms of 
which it undertook to insure the elevator and its contents against loss or damage 
by fire in an amount not to exceed $2,000. The policy was the ordinary Kansas 
standard form. The elevator and its contents, consisting of wheat and corn, of 
the value of $1,666.33, was destroyed by fire on January 27, 1930, while the policy 
was in full force and effect. The appellant admitted the issuance and existence 
of the policy but denied that the appellee owned or had an insurable interest in 
the grain contained in the elevator, except to the extent and of the value of 
$16.66. The sole question before the trial court was the ownership of the grain. 

The appellee testified on his direct examination that he was the owner of 
the elevator and its contents, and that it was destroyed by fire on January 27, 
1930. On cross-examination he stated that he had an arrangement with the 
Root Grain Company, whereby they furnished him money to pay for the grain; 
that he paid for the grain as it was delivered, and then drew a draft on the 
Root Grain Company through the bank for the amount of the purchase; that 
he was to get 25 per cent. of the net profit made from the sale of the grain pur- 
chased for the use and operation of the elevator, and that he had been reim- 
bursed for all of the money expended in purchasing grain, except a very small 
amount. He admitted having signed what was identified and offered in evidence 
as Exhibit D, which is as follows: ‘ 

_ “IT was the sole owner of the elevator at the time of the loss but was using 
it as a buying station for The Root Grain Co. of Kansas City, Mo. We bought 
the grain and gave our check to pay for it and each day we drew a draft on 
Root Grain Co. for same amount of grain bought and paid for by us, the draft 
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was handled through The Farmers State Bank at Turon, Kansas, and when there 
was enough grain bought to fill a car it was loaded out for the Root Grain 


Co. and all of the grain in the elevator at the time of the fire belonged to The 
Root Grain Co. 


“B be B R ° * 
. sks Bei : 3 sy, Ben Raines, 
On redirect examination he explained that he signed this statement at the 


suggestion of the insurance adjuster, who said he had to have it in order to 
settle up the loss. He further testified: “I have an agreement with the Root 
Grain Company relative to the furnishing of money for the operation of the 
elevator at Preston, Kansas, that was destroyed by fire. The Root Grain Com- 
pany was to furnish me the money to buy grain at Preston. I have an agree- 
ment with them to that effect. When I needed some money they gave me the 
privilege of drawing a draft, so in order to keep it straight when I would buy 
grain I would draw a draft for that amount. I was not buying for the Root 
Grain Company. I made this agreement with Mr. Spence for the Root Grain 
Company. They wanted me to take the elevator and run it, buy the grain. | 
was to get 25% of the net profits and the other 75% was to be applied on my 
brother’s indebtedness to the Root Grain Company, and the Root Grain Company 
was to furnish the finances. The terms were, I was to pay six per cent interest 
for the money. I borrowed it from them. I gave no note or other evidence of 
indebtedness. I did not give any mortgage or any lien on tHe grain to anybody. 
* * * When the grain was bought it was my grain and I stood the loss.” 

The appellant earnestly contends that the trial court erred in overruling a 
demurrer to appellee’s evidence and in denying a motion for an instructed verdict 
in favor of the appellant. It is the theory of the appellant that the admission made 
by the appellee and the contract bétween the appellee and the Root Grain Com- 
pany established, as a matter of law, that the appellee was not the owner of 
the wheat in question, notwithstanding the testimony of the appellee that he 
was the owner of the wheat. The plaintiff may defeat a prima facie case by 
offering evidence inconsistent with such prima facie case. Kibby v. Gibson, 72 
Kan. 375, 83 P. 968; Ellis County Com’rs v. Dreiling et al., 117 Kan. 354, 232 P. 
246. Before this rule can be applied, however, it is necessary that such evidence 
be irreconcilable with the prima facie case, and of such character that the court 
is bound to accept it as true as a matter of law. Where the terms of an oral 
contract are shown, without any conflict of evidence, its construction is a question 
of law for the court. Dohner v. Winfield Wholesale Grocery Co., 116 Kan. 237, 
226 P. 767. 

The evidence as to the terms of the oral contract was conflicting. The ap- 
pellee in his cross-examination made statements from which it could reasonably 
be inferred that he was a purchasing agent for the Root Grain Company on a 
commission basis, but his version of thé contract as related on his redirect 
examination revealed a different relation between the parties. He testified that 
the arrangement was for the advancement of finances with which to enable him 
to carry on his business. He paid interest on the money, deducted 25 per cent. 
of the profit for operating expenses, and the balance of the profit was applied on 
indebtedness owed the grain company by his brother. He was obligated to stand 
the loss, if any. The terms of the contract were not definitely established, and the 
court could not, as a matter of law, construe the contract. The conditions of the 
contract under the evidence was a question of fact for the jury to determine. The 
statements contained in Exhibit D were nothing more or less than an admission 
against interest, which the appellee had a right to explain on his redirect exam- 
ination. It was not a judicial admission, and the elements of estoppel were not 
present. The inconsistency tended to discredit the witness, but did not close his 
mouth. The instruction of the trial court fully covered the issue, and directed 
the jury to take into consideration the statements and conduct of the parties, the 
oral agreement, if any, between the appellee and the grain company, in determin- 
ing the ownership of the wheat. This was not error. 

The judgment of the district court is affirmed. 
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ASHLEY et al. v. CENTRAL STATES FIRE INS. CO. OF WICHITA. 
No. 30770. 
Supreme Court of Kansas. Dec. i0, 1932. 
16 Pacific Reporter (2d) 497. 
INSURANCE. 
In action on fire policy, evidence held to support finding that insured, at time 
of loss, was sole owner within ownership clause. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Syllabus by the Court. 

In an action on a fire insurance policy, where the only question was whether 
the insured was the sole owner of the property at the time of the loss, the record 
is examined and it is held, the evidence sustained the finding of the trial court 
that he was such sole owner. 

Appeal from District Court, Woodson County; Frank R. Forrest, Judge. 

Action by H. O. Ashley and another against the Central States Fire Insurance 
Company of Wichita. Judgment for the plaintiffs, and the defendant appeals. 

Affirmed. 

Arnold C. Todd, James G. Norton, Carl O. Bauman, and Julian E. Ralston, 
all of Wichita, and S. C. Holmes, of Yates Center, for appellant. 

G. H. Lamb and W. E. Hogueland, both of Yates Center, for appellees. 

Harvey, J. 

This is an action on a fire insurance policy. The trial court made findings of 
fact and rendered judgment for plaintiffs. Defendant has appealed. 

The material facts may be stated as follows: The Guaranty Title & Trust 
Company of Wichita owned an improved farm in Woodson county. In July, 1929, 
it made application and received from defendant an insurance policy on the im- 
provements above mentioned, $2,000 insurance being on the barn. The Guaranty 
Title & Trust Company contracted to sell the property to H. O. Ashley and L. R. 
Wallace, who made payments on the contract until June, 1930. Ashley paid Wal- 
lace the money he had advanced on the contract and paid the Guaranty Title & 
Trust Company the balance due it, and received a general warranty deed for the 
property, and the insurance policy was duly assigned to him. To complete the 
payment for the land Ashley borrowed $3,000 from the Grand Lodge Degree of 
Honor and executed to it a mortgage for that sum upon the property, and an 
appropriate mortgage ‘clause was attached to the policy. On July 5, 1930, Wallace 
and Ashley executed an agreement as between themselves which recites: “Whereas, 
said parties having had a contract with A. M. Mills (representative of the Guar- 
anty Title and Trust Company) for the purchase of (the land as described), and 
the interest of L. R. Wallace in said contract having been transferred to H. O. 
Ashley, it is agreed that L. R. Wallace is to have one-half of the profits from the 
sale of said properties after an equitable adjustment of all expenses. It being 
agreed that said Ashley is to have full title and control of said property.” 

On September 14, 1930, the barn was totally destroyed by fire. Ashley, in 
making his proof of loss to defendant, among other things stated: “The property 
described in said policy belonged at the time of the loss herein mentioned to H. O. 
Ashley, and no one else has any interest in said land or buildings superior to my 
rights, except a mortgage of $3000.00 to the Grand Lodge Degree of Honor of 
Kansas, and an agreement with L. R. Wallace for the payment to him of one-half 
of the profits that I might make out of said land, but he has no interest in the 
title to a land.” 

The insurance company declined to pay the loss, hence this lawsuit. The policy 
contained the provision, among others: “If the interest of the assured be other 
than unconditional, unincumbered and sole ownership * * * this entire policy 
shall be null and void, unless otherwise provided by agreement endorsed hereon.” 

\t the trial the sole issue involved was whether the plaintiff, H. O. Ashley, 
was the sole and unconditional owner of the real estate described. The trial court 
found he was such sole owner, and further found that all money which Wallace 
had paid for the purchase price of the land had been repaid by Ashley; that Ash- 
ley had full title to the property, not only by reason of the warranty deed to him, 
but that the agreement with Wallace by which he was to have an interest in the 
Profits specifically provided that Ashley was to have full title to the property. 
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Wallace is a real estate dealer at Yates Center. He and Ashley had had other 
business transactions. The agreement between them with respect to this land per. 
tained only to possible profits that might be made. The court found that Ashley 
was at liberty to sell and convey the property to any one he chose, and at a price 
and on terms which he himself might determine. 

Turning now to the questions argued in this court. The plaintiff Ashley, calleq 
as a witness, testified to having purchased the property and to receiving a war- 
ranty deed for it, and was then asked if any one had any right or title in or to the 
land except himself. Over defendant’s objection that it called for an opinion and 
conclusion of the witness he answered in the negative. We see no serious objec- 
tion to the question, although it is true that the issue had to be determined upon 
all of the evidence rather than by plaintiff’s statement alone. 

It is next contended Ashley’s direct testimony that no one had any title or 
interest in the property at the time of the fire but himself was negatived by his 
statement under cross-examination that he and Wallace had really made the pur- 
chase under a contract, and, after he had paid Wallace and taken the full title of 
the property, he made the agreement by which Wallace was to have one-half of 
the profits from the sale of the property, and it is contended that by reason 
thereof the court should have sustained a demurrer to plaintiff’s evidence. We 
do not regard the testimony on cross-examination as being so contradictory to 
that given on direct examination as to nullify it and to have authorized or re- 
quired the court to sustain a demurrer to the evidence. It is argued that the facts 
found by the court are contrary to the undisputed evidence and not supported by 
any evidence. We have examined the record on this point and find the contention 
to be without merit. 

Defendant in its answer conceded it was liable to the mortgagee, made a tender 
of the amount due under the policy to the mortgagee, and asked that it be subro- 
gated to the rights of the mortgagee as against Ashley. In this court it contends 
that by reason of that no judgment should have been rendered in favor of the 
mortgagee. It argues that its contention is that the policy was void as to Ashley 
and therefore upon payment of the amount to the mortgagee it was entitled to 
subrogation to the rights of the mortgagee as against Ashley. The point becomes 
unimportant when it is held, as we do, that the trial court correctly ruled the pol- 
icy was not void as to Ashley. 

We find no error in the record, and the judgment of the court below is 
affirmed. 

Hutchison, J., not sitting. 


SVETLICIC et al. v. FARMERS’ ALLIANCE INS. CO. No. 30801. 
Supreme Court of Kansas. Dec. 10, 1932. 
16 Pacific Reporter (2d) 956. 
1. INSURANCE. 

Where insurer’s agent solicited to insure sheds without insured’s consent also 
insured dwelling and contents covered by prior policy issued by mutual insurer to 
insured’s deceased husband, subsequent policy under which insured claimed nothing 
held not to render prior policy void (Rev. St. Supp. 1931, 40—1001 et seq.). 

(For other cases, see Insurance, Dec. Dig. § 336[2].) 

2. INSURANCE. 

Insurer, basing refusal to pay loss entirely on forfeiture caused by insured’s 
failure to comply with particular condition, could not maintain defense of for- 
feiture caused by violation of other condition. 

(For other cases, see Insurance, Dec. Dig. § 395.) 

Syllabus .by the Court. 

1. Where property has been insured by its owner in a mutual fire insurance 
company, and after his death his widow, who is also guardian of their minor 
children, solicits the agent of another company to insure against fire two sheds 
built by her on the premises after the death of her husband, and the agent without 
her knowledge or consent includes the dwelling and household goods covered by 
the other policy, and after a total loss by fire of the dwelling and household goods 
she collects nothing on the subsequent policy and claims nothing thereon and 
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alleges it has been canceled, it would be unreasonable to consider such subsequent . 
policy as one within the meaning of the by-laws of the defendant mutual insur- 
ance company rendering the original policy void. 

2. The ruling in the case of Farmers’ Alliance Insurance Co. v. Ferguson, 78 
Kan. 791, 98 P. 231, approved and followed to the effect that, “Where an insurer 
bases its refusal to pay a loss entirely upon a forfeiture caused by the failure 
of the insured to comply with a particular condition of the policy, it cannot, when 
sued for the loss, maintain a defense founded upon another alleged forfeiture for 
violation of other conditions not referred to in such refusal and of which it has 
knowledge when the refusal was made.” 

Appeal from District Court, Wyandotte County, Division No. 4; C. A. Miller, 
Judge. 

A — by Katrina Svetlicic and others against the Farmers’ Alliance Insurance 
Company. Judgment for plaintiffs, and defendant appeals. 

Affirmed. 

Otis S. Allen and George S. Allen, both of Topeka, for appellant. 

David F. Carson and H. J. Emerson, both of Kansas City, for appellees. 

HutcuHison, J. 

The appeal in this case is taken by a mutual fire insurance company which 
was defendant in an action by a widow who was also guardian of the minor 
children of the former owner of the property insured by him in his lifetime in the 
defendant company. The fire, occurring a few months after his death, resulted 
in a total loss of the dwelling house and the household goods. 

The appellant urges two reasons in particular why the plaintiff should not 
recover and why the policy is void—that additional insurance was subsequently 
taken on the same property without permission being indorsed on the policy; and 
that two mortgages covered the property insured at the time application was made 
for the policy and only one was noted in the application. 


A preliminary question is raised as to who actually signed the name of the 
owner of the property to the application. He is now deceased, and was in the 
hospital at the time of one of the two visits of the agent soliciting the insurance. 
Neither the deceased nor his wife could read or write, and they both managed 
to speak and understand a little English with much difficulty. The agent was frank 
enough to admit that he may have signed it himself at the request of the owner 
or his wife, but does not think the signature looks like his writing. Whether the 
owner signed the application himself or requested another to do so for him is 
not of vital concern in the case under all the circumstances. It was said in the 
case of Haney v. Farmers’ Alliance Ins. Co., 134 Kan. 5, 4 P.(2d) 460, “The 
by-laws were a part of the contract of insurance, whether or not the signature 
was made at the request or direction of the insured.” 


[1] It must be observed and noted in the outset that the defendant is a mutual 
fire insurance company, and is therefore governed by very different rules than 
those regulating stock companies, particularly in that the by-laws of a mutual 
company are binding upon the insured whether he actually knows of them or not, 
as has been held in Kennedy v. Farmers’ Alliance Ins. Co., 127 Kan. 768, 275 P. 
214, and many other cases. As was said in that case, the applicant is in a sense 
both the insurer and the insured. This difference it was said was based upon the 
provisions of R. S. 40-421 et seq., now R. S. 1931 Supp. 40—1001 et seq., and 
particularly R. S. 40-441, now R. S. 1931 Supp. 40—1017, permitting the by-laws 
to be made and constitute a part of the contract of insurance. There is no ques- 
tion about the by-laws of this company distinctly providing that the policy shall 
be void if additional insurance is taken on the same property without the written 
consent of the secretary of the company, or if the property be incumbered by 
mortgage not mentioned in the application. For this reason many of the strict 
tules of liability as announced by this court in cases cited by appellee with refer- 

, ence to stock companes will not apply here. 


The strict rule stated in the Kennedy Case, supra, and in other cases on this 
subject, has been regularly followed, but notable exceptions have been observed 
in some of our recent cases, as in Haney v. Farmers’ Alliance Ins. Co., supra, 
and Kimmi v. Brown County Farmers’ Mut. Fire Ins. Co., 135 Kan. 555, 11 
P.(2d) 706. In the former the opinion stressed the breach of the provisions of the 
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policy by the insured on account of the fact that she not only took out additional 
insurance on the same property, but collected the additional insurance after the 
loss. In the latter case the additional insurance was taken out in the same com- 
pany in violation of the strict rule just the same, but the company was not al- 
lowed to avail itself of such an unjust advantage as the strict rule would haye 
permitted. In the same case there was’ a mistake in the description of the prop- 
erty covered by the insurance, the insured owning two separate properties and 
the agent being the agent of another insurance company having insured one of 
them got the descriptions confused, and, while the company claimed and urged 
nonliability under the strict rule for mutual insurance companies, the court recog- 
nized this misdescription as a mutual mistake and the liability of the company on 
the policy not to be affected thereby. In the case of Farmers’ Mutual Ins. Co, y. 
Millard, 129 Kan. 283, 282 P. 582, the strict rule of the mutual insurance company 
against change of ownership of the property insured was held not to apply to the 
division of the property of the deceased insured among his heirs by partition, 
and that the policy should not be thereby annulled. 

In the case at bar, the widow who could talk and understand English only a 
very little and that with great difficulty attempted to insure two sheds she had 
built at a cost of about $300 on the premises after the death of her husband, and 
the agent without her knowledge or consent included the dwelling house and house- 
hold goods in the policy and issued it for $1,000. Unlike the situation in the 
Haney Case, supra, where the insurance money on the subsequent policy was 
collected, nothing was ever paid on this subsequent policy, and plaintiff in her 
reply disclaims anything thereon, alleging it’ has been canceled. 

Under these circumstances, are we to say that the strict rule of the hy-laws 
is to control and render the policy void? No subsequent policy was ever solicited 
or requested on the property covered by the policy here involved. Forfeitures are 
not favored generally, but, when allowed by virtue of contracts, the breach should 
be intentional or with some benefits or advantage in view. In line with the reason- 
able exceptions mentioned in the cases above cited, we hold that it would be 
unreasonable to consider a policy requested to be put on the newly built sheds 
alone as a subsequent policy on the dwelling and household goods within the 
meaning of the by-laws of the defendant mutual insurance company, simply because 
it was so extended by the agent without the knowledge or consent of the owner. 

[2] The answers to questions 4, 5, and 6 show that a mortgage for $710 
existed on the property in addition to the $1,300 mortgage mentioned in the 
application at the time the application was made and under the strict rule might 
render the policy void, but a question of waiver intervenes. The evidence shows 
that the agent of the defendant company who had most to do with the procuring 
of the application for the insuranee and procuring proof of loss after the fire 
had full knowledge of the existence of this second mortgage and of its having 
been fully paid before the fire. The secretary of the company wrote a letter to the 
attorney for the plaintiff placing the company’s refusal to pay the policy entirely 
upon the forfeiture of the policy because plaintiff had taken out additional insur- 
ance upon the same property without the consent of the company, thus waiving 
the defense of any other forfeiture or the breach of any other condition of the 
policy. The letter is as follows: 


“Tune 10, 1930. 
“Mr. David F. Carson, 302 Brotherhood Block, Kansas City, Kansas. 

“Dear Sir: Re: Vinco S. Vetlicic. This will acknowledge receipt of your 
letter of June 4 making inquiry with reference to a loss for the above captioned 
assured. 

“The writer investigated this loss and found that after the assured in this 
case had secured insurance from this company she had later secured a policy from 
another company for approximately the same amount without giving notice to this 
company nor to its agent. Therefore the Farmers Alliance Insurance Company 
policy automatically hecame void according to its provisions. 

“Investigation showed that the other policy permitted other insurance and 
after discussing the matter with the assured and her daughter, it was suggested 
that the writer present proof which was done. 
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“So far as the Farmers Alliance Insurance Company is concerned there is no 
liability. 

“We trust this answers your inquiry and if there is any other information 
desired, we shall be pleased to furnish it. 

“Yours very truly, 
“Farmers’ Alliance Ins. Co. 
“FE. C. Mingenback, Secretary.” 

“ECM :ES.” 

The rule as to such waiver is very explicit, and will not permit the company 
to make a defense to the policy upon any other ground at that time known 
to the company than that stated in the letter. 

“Where an insurer bases its refusal to pay a loss entirely upon a forfeiture, 
caused by the failure of the insured to comply with a particular condition of the 
policy, it cannot, when sued for the loss, maintain a defense founded upon an- 
other alleged forfeiture, for violation of other conditions, not referred to in such 
refusal, and of which it had knowledge when the refusal was made.” Farmers’ 
Alliance Insurance Co. v. Ferguson, 78 Kan. 791, syl. par. 1, 98 P. 231. 

“In negotiations for settlement after loss occurred, the insurer denied liability 
and refused to pay on the sole ground the change in description had become 
effective with respect to a dwelling house not destroyed by fire. Held, the de- 
fense of failure to make timely proof of. loss was waived.” Kimmi v. Brown 
County Farmers’ Mut. Fire Ins. Co., 135 Kan. 555, syl. par. 3, 11 P.(2d) 706. 
See, also, Mayes v. National Council Knights & Ladies of Security, 92 Kan. 841, 
142 P. 290, and Lucas vy. Brotherhood of American Yeomen, 105 Kan. 700, 185 
P. 901. 

It is urged that the secretary of the company when he wrote the above letter 
did not know of the second mortgage and did not learn of it until the first day 
of the trial, but the evidence is very clear that the agent knew all about it long 
before the writing of the letter, and his knowledge of affairs connected. with the 
business which he was conducting for the company is that of the company. 

“Where an agent of an insurance company sends a solicitor to inspect a risk 
and take a written application for insurance and upon the application issues a 
policy, the company is bound by knowledge of the solicitor of the fact that gaso- 
line is being used on the premises, and will be presumed to have waived a con- 
dition in the policy forbidding such use.” Cue v. Insurance Co., 89 Kan. 90, syl., 
130 P. 664, 44 L. R. A. (N. S.) 1218. 

“Representations, apparently within the scope of his authority, made by an 
insurance agent, authorized to solicit insurance, take applications, collect and remit 
premiums, and to receive and deliver policies, to an insured whom he solicits, and 
relied upon by the insured, are binding upon the insurance company.” Nichols v. 
Casualty Co., 113 Kan. 484, syl., 214 P. 1111. 

\ppellant insists there was error in the instructions given as well as in the 
refusal to give those requested, especially in the use of the expression in instruc- 
tions given to the effect that, if the plaintiff did not understand and did not know 
that the subsequent policy issued covered the same property it was not in violation 
of the provisions of the by-laws of the company. This matter has heen fully 
covered in the opinion regarding the facts in this case fully justifying the making 
of an exception to the strict rule. In this connection appellant cites the case of 
Novosel v. American Ins. Union, 129 Kan. 250, 282 P. 584, where it was held 
that the word “knowingly” had no place in the instructions. That, however, was 
concerning false warranties made in an application for life insurance respecting 
the amount of insurance the applicant held in other companies, a thing he could 
not help but know, and no good reason or excuse could be given for making a 
false or incorrect statement as to such amount. 

_ We find no error in the giving or refusing to give instructions nor in refus- 
ing to grant a new trial. 

The judgment is affirmed. 
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JENNESS v. FIDELITY UNION FIRE INS. CO. No. 31658. 
Supreme Court of Louisiana. Oct. 31, 1932. 
Rehearing Denied Nov. 28, 1932. 
144 Southern Reporter 716. 
2. INSURANCE. 2 

Insurer’s refusal to furnish forms for proof of loss held waiver of such 
proof (Act No. 168 of 1908). 

(For other cases, see Insurance, Dec. Dig. § 558[4].) 

3. INSURANCE. 

Insured’s mailing proof of loss on form he procured held not waiver of in- 
surer’s failure to furnish forms when demanded (Act No. 168 of 1908). 

(For other cases, see Insurance, Dec. Dig. § 558[4].) 

4. INSURANCE. S 

Where insurer waived proof of loss sixty days before suit was filed, that in- 
surer had no opportunity to consider properly proof of loss which insured mailed 
held no defense (Act No. 168 of 1908). 

(For other cases, see Insurance, Dec. Dig. § 555.) 

5. INSURANCE. . 

Evidence warranted finding allowing insured $2,000 for X-ray machine des- 
troyed by fire. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

6. INSURANCE. 

Fire insurer failing without justification, to pay loss within sixty days from 
date of waiver of proof of loss, held liable for 12 per cent. statutory damages 
(Act No. 168 of 1908, § 3). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

7. INSURANCE. 

Attorney’s fee of 20 per cent. of $2,000 loss covered by fire policy for in- 
surer’s failure to pay promptly held properly allowed (Act No. 168 of 1908, § 3). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from First Judicial District Court, Parish of Caddo; Robert Roberts, 
Judge. 

Action by J. F. Jenness against the Fidelity Union Fire Insurance Company. 
From a judgment for plaintiff, defendant appeals. 

Affirmed. 

John C. Hollingsworth, of New Orleans, and Ben E. Coleman, of Shreveport, 
for appellant. 

Harry V. Booth, of Shreveport, for appellee. 

Overton, J. ; 

This is an appeal from a judgment, rendered in a fire insurance case, for 
$2,000, the amount of the policy, plus 12 per cent. statutory penalty on the $2,000, 
and plus 20 per cent. of the principal amount of the judgment, as attorney's fees, 
with 5 per cent. per annum interest on all amounts from judicial demand until 
paid. . 

The policy, on which the suit rests, is one written for $2,000 by defendant on 
November 12, 1930, on a Tricho special X-ray machine, while in a one-story, 
shingle roof, frame dwelling, in Shreveport. The building was destroyed by fire 
on February 12, 1931, and with it the machine. 

The defense is an exception of no cause of action, an exception of prema-~ 
turity, and, upon these being overruled, a defense that the proof of loss was not 
received until the day before suit was filed, which deprived defendant of the op- 
portunity to act upon the proof properly and to submit the differences between 
plaintiff and defendant to arbitration, in accordance with the terms of the policy, 
and, moreover, a defense, due to the frequent absence of defendant from the city 
of Shreveport, between the date of the fire and the date of the proof of loss, 
which interfered with and prevented an adjustment of the loss, and finally a de- 
nial that the machine was worth the amount claimed by plaintiff. 

[1-3] The exception of no cause of action and of prematurity apparently 
rest upon the same ground; namely, that suit was filed within the sixty-day per- 





Fire] 3rooks v. Liverpool & London & Globe Ins. Co. 581 


jod prescribed by law for adjusting and settling the loss. This ground properly 
comes within the exception of prematurity, and not the exception of no cause of 
action. Plaintiff alleges, and, in fact, the proof shows, that demand was made 
by him for proper forms of proof of loss, sixty full days before suit was filed, 
and that these forms were refused. This refusal constituted a waiver of proof 
of loss. Thompson y. State Assur. Co., 160 La. 683, 107 So. 489: Act No. 168 of 
1908. The fact, which appears, that plaintiff, near the close of the sixty-day per- 
iod, secured, in some way, a form for proof of loss, filled it out and mailed it to 
defendant, did not constitute a waiver of the failure to furnish forms for such 
proof when demanded. The mailing of the proof, after the refusal to furnish 
forms, was merely a precautionary measure. Young vy. Pennsylvania Fire Insur- 
ance Co. 269 Mo. 1, 187 S. W. 856; Wallin v. Massachusetts Bonding & Insur- 
ance Co., 152 Wash. 272, 277 P. 999; 33 C. J. p. 22, § 678. 

[4] Since defendant waived the proof of loss sixty days or more before suit 
was filed the defense that it had no opportunity to consider properly the proof of 
loss or to submit differences arising to arbitration is without merit, and falls of 
its own weight. We observe, in the record, no effort made to arbitrate. The de- 
fense that an adjustment of the loss was prevented by the frequent absence of 
defendant from Shreveport, whatever it may be worth, is not established. 

[5] As to the value of the machine at the time of the fire, it may be observed 
that the machine was adapted to removing surplus hair from the human body and 
also to general therapeutic work. It was of special make, and had attached to it 
accessories to adapt it better to the removal of hair, for which purpose plaintiff 
used it. It cost $4,500 cash three and one-half years before its destruction. At 
the time of its destruction, it had been stored in Shreveport for three or four 
months in plaintiff's dwelling. Prior to that, plaintiff had used it in Dallas, Tex., 
where he had been engaged in the business of removing surplus hair, but which 
point he had left, due to the decline of business by the gradual exhaustion of its 
source: that is, the decline in number of those desiring surplus hair removed. It 
was plaintiff's intention to open an office at Houston, Tex., when the machine 
was destroved. Such machines last from fifteen to twenty years. The X-ray 
method of removing hair is condemned by the medical fraternity as fraught with 
danger, and this is pointed out as decreasing or destroying the value of the ma- 
chine. However, the machine was valuable, it appears, in trained hands, for other 
purposes, and was by no means confined to the removal of hair in its general use. 
It would have cost $4,500 to replace it. Such machines are salable. While the 
use of the machine for the removal of hair, in the hands of the vendee, is con- 
fined, by the contract of sale, to a defined territory, nevertheless the machine has 
value, and we are not prepared to hold that there was error in the finding of the 
court allowing plaintiff the full amount of the policy, which represents, we think, 
much less than the value of the machine. 

[6, 7] Since defendant did not pay the amount of the loss, covered by the pol- 
icy, within sixty days from the date of the waiver of proof, although payment 
was demanded, and, in fa:t, made no effort to do so, it is liable, there being no 
justification for the failure, for 12 per cent. statutory damages and for reason- 
able attorney’s fees. Section 3, Act No. 168 of 1908; Pouns v. Citizens’ Fire 
Ins. Co., 144 La. 497, 80 So. 672. The 12 per cent. damages were therefore pro- 
perly allowed. The attorney’s fee of 20 per cent. or $400, as disclosed by the 
record, was also properly allowed. 

Our examination of the judgment appealed from fails to disclose that the 
lower court allowed 12.5 per cent. statutory damages instead of 12 per cent. 

The judgment is affirmed. 


BROOKS v. LIVERPOOL & LONDON & GLOBE INS. CO. No. 4343. 
Court of Appeal of Louisiana. Second Circuit. Dec. 16, 1932. 
144 Southern Reporter 788. 
1. INSURANCE. 


Insured as property owner held proper party to institute suit under fire policy, 
notwithstanding loss payable clause in mortgagee’s favor. 


(For other cases, see Insurance, Dec. Dig. § 624[3].) 
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3. INSURANCE. 
In suit on fire policies, evidence held insufficient to establish defense of arson, 
(For other cases, see Insurance, Dec. Dig. § 665[4].) 
4. INSURANCE. 
Clause in fire policies prohibiting additional insurance on furniture and fix. 
tures held inapplicable to property purchased after issuance of original policies, 
(For other cases, see Insurance, Dec. Dig. § 336[3].) 
5. INSURANCE. 
Chattel mortgage given for balance of purchase price on new fixtures pur- 


chased after issuance of original fire policies held not to avoid policies (Act No, 
222 of 1928). 


(For other cases, see Insurance, Dec. Dig. § 330[1].) 
6. INSURANCE. 
Statute requiring insurer to pay penalties and reasonable attorney’s fees where 
payment is delayed or refused held mandatory (Act No. 168 of 1908, § 3). 
(For other cases, see Insurance, Dec. Dig. § 602.) 
7. INSURANCE. 
Court, in action on policies, should on its own responsibility tax against in- 


sured reasonable attorney’s fees, and testimony to prove amount thereof was 
unnecessary (Act No. 168 of 1908, § 3). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from Fifth Judicial District Court, Parish of Franklin; C. J. Ellis, 
Judge. 

Suit by Andrew Brooks against the Liverpool & London & Globe Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

St. Clair Adams and St. Clair Adams, Jr., both of New Orleans, for appellant. 

Warren Hunt, of Rayville, for appellee. 

Drew, J. 

This suit involves fire insurance policies. Five separate suits were filed and 
were consolidated for trial. 

Plaintiff, the owner of a large frame building in the heart of the business 
district of the town of Winnsboro, La., obtained two policies of insurance on 
February 11, 1930; one with the City of New York Insurance Company, whose 
agent at Winnsboro was the Lowery. Insurance Agency, and one with the A®tna 
Insurance Company, whose agent at Winnsboro was B. S. Landis & Co. Each 
of these policies insured the frame building above described for $300, and the 
meat market and restaurant, furniture, and fixtures of every description while 
contained in the building for $200. Each of these policies allowed additional insur- 
ance on the building of $900, and on the furniture and fixtures of $600. 

On March 25th and 28th, respectively, the same two agencies issued similar 
policies in the Liverpool & London & Globe Insurance Company and the United 
States Fire Insurance Company. The amount in each of these two policies was 
$300 on the building, and $200 on the furniture and fixtures, and each policy 
allowed additional insurance of $900 on the building and $600 on the furniture 
and fixtures. The four policies aggregated $1,200 cn the building, and $800 on the 
furniture and fixtures, the exact amount of insurance allowed by each policy, 

On September 24, 1930, plaintiff secured an additional policy for $450, cover- 
ing additional fixtures bought and put in the building. This policy was issued by 
the Mercantile Insurance Company of America. This policy was secured after 
plaintiff had moved some new equipment into the building for the installation of 
a laundry, and equipment that was not in the building when plaintiff secured the 
first four policies. 


On October 12, 1930, the building, together with the furniture and fixtures 
therein, was destroyed by fire. Necessary proof of the fire and loss was made by 
the insured, and all companies refused payment. On August 2, 1931, plaintiff in- 
stituted suit on the first four policies issued, and on October 10, 1931, instituted 
suit on the policy last issued. On September 15, 1931, defendants in the first four 
suits answered, and on October 27, 1931, answer was filed in the fifth suit. On 
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October 10, 1931, exceptions of no cause of action and no right of action were 
filed in the last-named suit, and on January 20, 1932, exceptions of no cause of 
action and no right of action were filed in the first four suits. 

The defense set up in the answers is: (1) That plaintiff either burned the 
building himself or caused some one else to burn it; (2) that the furniture and 
fixtures were not of the value claimed by plaintiff, and the claim made by plaintiff 
was so unreasonable as to warrant the inference that it was fraudulent; (3)- that 
plaintiff violated the clause in the policy providing against additional insurance, 
in that he secured $450 additional insurance on the property, above the amount 
allowed by the policy, without insurer’s consent; (4) that several items covered 
by the insurance were covered by a chattel mortgage and not known to the de- 
fendants; and (5) that no penalties or attorney’s fees are due if plaintiff recovers. 

The exceptions of no cause of action and no right of action were overruled, 
and judgment awarded plaintiff in each suit in the amount sued for, plus 12 per 
cent. damages, as penalties, and $100 attorney’s fees in each case. Defendants have 
appealed. 

The policies issued by the Liverpool & London & Globe Insurance Company 
and the City of New York Insurance Company contain the following loss payable 
clause: “It is agreed that any loss or damage ascertained and proved to be due to 
the assured under this policy, shall be held payable to T. E. Drexler, as interest 
may appear: subject, however, to all the terms and conditions of this policy.” 

[1] We find no such loss payable clause in the other three policies. This loss 
payable clause is what the exceptions of no right and no cause of action are based 
upon, defendants contending that, under said clause, plaintiff was without right to 
sue, and only T. E. Drexler could bring the suit. Since there is no loss payable 
clause in the cases of plaintiff against the AXtna Insurance Company, United 
States Fire Insurance Company, and Mercantile Insurance Company of America, 
the exceptions in these last three suits were properly overruled. This loss payable 
clause did not change the contract as between the insurance company and the 
insured. Under policies containing such a clause, the contract remains one exclu- 
sively between the insurer and the property owner, and therefore the property 
owner is the proper party to institute under said policies. Officer v. American 
Eagle Fire Insurance Co., 175 La. 581, 143 So. 500, 502. 

This is the last expression of the Supreme Court of this state on this question, 
and involves a policy of insurance with a similar loss payable clause, as in the 
case at bar. It reviews the decisions of the courts of this and many other jurisdic- 
tions, and is decisive of the question raised by defendants under their exceptions 
of no right and no cause of action. 

“This policy was in no sense a contract between the insurer and the mort- 
gagee. The assured owned the property covered and controlled it. He con- 
sented that in case of loss or damage to his property by fire a portion of the 
proceeds of the policy should be paid by the insurer to the mortgagee, as his 
interest might appear. This provision in the policy did not constitute the mort- 
gagee ‘virtually the assured,’ as was held by the Court of Appeal. 

“The clause in this policy making the proceeds, if any, payable to the mort- 
gagee, as his interest might appear, is what is generally referred to as an ordinary 
or open mortgage payable clause, under which the assured mortgagor remains the 
responsible party, or party in interest, to control the insurance and the adjustment 
of the loss. Under policies containing such a clause, the contract remains one 
exclusively between the insurer and the property owner. The mortgagee is only a 
conditional appointee of the mortgagor to receive part of the proceeds in case of 
loss. As such conditional appointee, the mortgagee was entitled to receive so much 
of any sum that might become due under the policy as did not exceed his interest 
as mortgagee, and no more.” 


We therefore find that the exceptions of no right of action and of no cause 
of action were properly overruled. 

2, 3] The first defense set up by defendants is that plaintiff either set fire 
to the building or procured some one else to do so. We realize fully that a defense 
of arson in a civil suit does not have to be proved with the same certainty as in 
the prosecution for arson in a criminal suit, but the law does require that the 
defendant who sets up arson as a defense prove it by a preponderance of evi- 
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dence. Defendants have failed in that respect in this case. The only testimony on 
which to base the defense is that of the witness, McClelland, whom the lower 
court in written opinion states he did not believe. The fire was no different from 
thousands of other buildings that burn. From the testimony we fail to find a 
suspicious circumstance. We fully agree with the lower court’s findings on this 
point, which read as follows: 


“The main defense is that plaintiff either set fire to the building or procured 
someone else to set fire to it. The only testimony offered by defendant is that 
of J. H. (Sam) McClelland, who swears that in April, 1930, A. Brooks, the plaintiff 
herein, offered him $200.00 to set fire to the building. McClelland appears to be a 
man about town, with nothing in particular to do. The only occupations shown 
by the testimony seem to be: three days operating a restaurant in this building, 
playing cards and riding around at night with the night marshall. 


“McClelland says that when plaintiff made him the proposition to burn the 
building he did not, at first, think he was serious, but that he continued until he 
realized he was serious, when he, McClelland, positively refused to have anything 
to do with such a project. This witness says that he immediately within an hour 
told Mack Boyle, the night marshall of this conversation. Mr. Boyle told the 
marshall, who in turn told the Sheriff. McClelland then told the marshall himself 
about the proposition made to him by plaintiff. The various officers above men- 
tioned testified as to McClelland informing them, but none knew anything except 
what they had heard from McClelland. 

“McClelland further testifies that on the evening before the fire between four 
and six o’clock, he started into this restaurant, which is located in the main busi- 
ness part of the town of Winnsboro. He partly opened the door, saw plaintiff up 
in the loft or attic with a bucket on the end of a rope, and a man he did not 
know on the floor. It seemed like they were raising something up into the attic 
in the bucket. The witness says he thought he was not wanted and did not go on 
into the building. Later he says he did not go in because he did not see the party 
he was looking for. He says that he thought about what Brooks had said to him 
back in April, and suspected that they were hoisting gasoline or coal oil for the 
purpose of setting fire to the building. 


“McClelland played cards that night till about twelve o'clock, after which he 
rode about town with the night marshall until the fire, which occurred about 
one-thirty or two o'clock, 


“The fact that this witness told the night marshall about what Brooks had 
said to him, and the fact that this was long prior to the fire, makes it seem quite 
reasonable that Brooks did make the statement to him. If his testmiony had 
stopped there, it would be given much more weight by this court. However what he 
says about the attic and bucket reduces greatly the weight that would otherwise 
be given to his evidence. 

“In April, when Brooks merely spoke to him about burning the building, he 
immediately went to the night marshall, yet on the evening of October 11, when 
he saw what he thought was actual preparation to burn, he did not go to the 
night marshall or any other officer, but on the contrary rode around about two 
hours before the fire with this same night marshall without saying anything to 
him about it. Then, too, he claims that on Saturday evening between four and 
six o'clock, in a restaurant in the heart of town, without the door being locked, 
plaintiff was raising gasoline or kerosene with a bucket up into the attic for the 


purpose of setting fire to the building. This is almost too incredible to consider 
tor a moment. 


“There is absolutely no other legal evidence pointing to arson. One T. W. 
Albritton says a man by the name of Fritz, warned him that there would be a 
fire in this building. What Fritz said, of course, is hearsay. It is not shown who 
Fritz was or what he said. It may be that he got his information from McClelland 
as to the fire. At any rate it is not such evidence as can be considered. 

“The plaintiff denies this conversation with McClelland. He also says that 
when McClelland was operating the restaurant in his, Brooks’ Building, he sus- 
pected him of handling whisky and put him out. McClelland says he was only 
there three days and quit because there was no business. We hardly see how he 
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could determine from three days’ operation whether there was much business or 
jot 

“The testimony is positive that plaintiff was at home one-half mile distant 
when the fire broke out. For this reason, he hardly set fire to it himself, but de- 
fendant claims that he procured someone to do so. It is argued that the fire was 
of incendiary origin and as plaintiff contemplated the burning of it, he evidently 
found someone to do so. The only argument as to it being of incendiary origin 
is the fact that it started on the inside of the building. It seems to us that most 
accidental fires start on the inside. If it were from a cross circuit of electric 
wires, from a rat gnawing a match, from a cigarette left slowly burning on the 
inside, or from a great many other accidental means, it would surely start from 
the inside. 

“From the foregoing, we cannot say that the preponderance of the evidence 
is to the effect that plaintiff either fired the building or had it done. For this rea- 
son the defense of arson must fall.” 

On the next defense set up the lower court had the following to say: 

“Defendant denies that the furniture and fixtures were of the value claimed 
by plaintiff. Shortly after the fire, plaintiff submitted an itemized list with values 
showing $2602.50, which was offered as P. 1. He says this is as near the values 
as he could get at it, and that they were replacement values. The policy (line 2 
on back), approves of replacement values under certain conditions. Plaintiff says 
that both insurance agents were furnished with a list approximately the same as 
this before the policies were written, which showed values totalling something 
over $2500.00. Both agents inspected the property before issuing policies. W. F. 
Prickett placed a value of $1,200.00 on them, but would not say that they were 
not worth more than that sum. The evidence shows that these fixtures were in 
good condition. By adopting any reasonable method of depreciation they could 
hardly be placed at a less total value than $1200.00. Under the three-fourths 
valuation clause they could be insured for $900.00, if they were worth $1200.00. 
They were really only insured for $800.00, so that there can be no doubt but that 
they were worth that much. 

“It is true that plaintiff only paid $305.00 for these fixtures. However, he 
bought them, secondhand, from Mrs. Metsker after her husband died, and we do 
not know the reason he got them so cheaply. He also bought the house and lot 
from her for $1500.00, and a money-lender loaned him $1700.00 on it, so that it 
appears quite plain that he got some wonderful bargains from Mrs. Metsker. The 
fact that he only paid $305.00 will have to give way to the other evidence of true 
value as set forth above.” 

We find no error in the conclusion of the trial judgment on this defense. 

Before the first four policies were written, defendant’s agents had in their 
possession a list of the property then in the building, with the estimated value 
placed thereon by plaintiff. Both agents inspected the property and fixed the 
amount of insurance they would allow on the property at $1,200, for the building 
and $800 for the furniture and fixtures. The value of the building that was 
destroved by fire is proved to have been far in excess of the amount of insur- 
ance on it. There is no merit to this defense, and plaintiff has clearly proved the 
value of the furniture and fixtures insured by the first four policies was in ex- 
cess of $1,200, and that the building was of a value of $2,000. 

[4] The third defense that the first four policies are void because plaintiff 
secured additional insurance to a greater amount than permitted in the policies, 
in that he secured $450 insurance on certain furniture and fixtures from the 
Mercantile Insurance Company of America. The lower court disposed of this 
defense in the following language: “The testimony shows that a policy for $450.00 
was taken out on new fixtures (see p. 2) that were placed in the building after 
the first four policies were issued. Under the ruling in Parker v. State Assur- 
ance Company, 6 La. App. 163, this does not avoid the policies.” 

In May and June, 1930, after the first four policies were issued, plaintiff pur- 
chased an Ezy washer for $40, a Frigidaire machine and counter for $1,025, a 
Thor washer for the price of $290, paying part cash and the remainder in notes 
secured by chattel mortgage. He also secured some irons and other equipment 
hecessary to operate a laundry. He applied to the agents who had written the 
insurance in the first four policies for additional insurance to cover this new fur- 
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niture and fixtures, and was informed they did not care to write any more in- 
surance. He then saw the agent of the Mercantile Insurance Company of Amer- 
ica, and secured a policy for $450 on the new furniture and fixtures. This agent 
was informed of the other insurance on the other furniture and fixtures, and was 
told that plaintiff had only made a part payment on the Frigidaire and washer, 
and only wanted to insure whatever interest he had therein; that he at that time 
still owed for the machines. With this information, the insurance was issued by 
the agents of the Mercantile Insurance Company of America, and, after it was 
issued, plaintiff told Mr. Lowery, Sr., of the agency representing the other com- 
panies, that he had secured the $450 insurance on the new furniture, and there was 
no objection made. 

The reasoning in Parker v. State Assurance Company, supra, is applicable to 
the facts in this case, and the clause prohibiting additional insurance only applied 
to the furniture and fixtures covered by the first four policies and not to the 
new furniture purchased after the issuance of the original four policies. 

[5] The next defense is that the policies are void as to the furniture and 
fixtures because a chattel mortgage was placed on part of them. The lower court 
correctly disposed of this defense in the following language: 

“A further defense is made that the policies are void as to the furniture and 
fixtures by reason of the fact that a chattel mortgage was placed on part of them. 
According to the evidence no chattel mortgage existed on any except the new 
machinery bought and placed in the building after the first four policies were is- 
sued. These first policies covered meat market and restaurant furniture and 
ixtures, whereas most of the added property had to do with washing machinery, 
so that the first policies clearly did not cover the additional machinery. Even if 
the new goods were not clearly of a different nature the chattel mortgage given 
for balance of purchase price on new furniture and fixtures would not avoid the 
policies issued before they were placed in the building (Parker v. State Assur- 
ance Co., supra). It therefore is clear that the first four policies were not avoid- 
ed by the chattel mortgages on the new or added machinery. 

“Even though it might be held that the Parker Case is not applicable, yet we 
doubt whether the chattel mortgage in this case should avoid any of the policies. 
Under the terms of Act 222 of 1928, the breach of the chattel mortgage clause 
would not be a defense unless it increased the moral or physical risk. According 
to Sigrest v. Federal Insurance Company, 14 La. App. 55, 129 So. 379, the burden 
is upon defendant to show an increased risk. No testimony was offered on this 
point. It is quite clear that the mere placing of a mortgage upon personal prop- 
erty does not increase the physical risk. It may be argued that a chattel mort- 
gage necessarily increases the moral risk, and that no proof need be offered on 
this point. This may be true as to an ordinary chattel mortgage, but it seems 
rather doubtful in this case. The only such mortgages were vendor’s lién and 
special chattel mortgages given to secure the payment of the balance of the pur- 
chase price on certain articles. An ordinary chattel mortgage might add to the 
moral risk by increasing the number of people that might be interested in having 
the property destroyed by fire in order to collect the amount of the mortgage 
debt, or by permitting the owner to mortgage it and then burn and collect insur- 
ance. However, in this case, without the chattel mortgage, the seller held a 
vendor’s lien to secure the balance of the purchase price. This lien is just as 
effective and binding under our rig except that in case of mortgage the holder 
can follow the property into third hands, and can prosecute the mortgagor crim- 
inally under certain circumstances. We, therefore, fail to see where the defend- 
ant has supported the burden of proving that the physical or moral risk has been 
increased.” 

[6] Defendant at last contends that the judgment is erroneous, in that it ad- 
judged them to pay the statutory penalties and attorney’s fees, and avers that the 
nature on their defense was a serious defense, and one they were entitled to make, 
and therefore thev should not be mulcted for the penalties and attorney’s fees. 
The Supreme Court of this state in a case reported in 175 La. 599, 143 So. 705, 
707, entitled Isaac Bell, Inc. v. Security Insurance Co., said: “We think that sec- 
tion 3 of Act No. 168 of 1908 is mandatory and must be given effect in every case 
where the insurance company resists payment of the whole or any part of a loss 
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covered by its policy, provided the insured judicially recovers more than the in- 
surer admits to be due and timely tenders or pays to him.” 

[7] Section 3 of Act No. 168 of 1908 provides that the insurer shall pay 
within sixty days after receiving the proof of loss, and, for failure to do so after 
demand, shall be liable for penalties of 12 per cent. damages on the total amount 
of the loss, as determined by the court, and reasonable attorney’s fees. They 
likewise contend that no attorney’s fees were proved, and therefore none can be 
allowed. This question was fully discussed in the case of Sigrest v. Federal In- 
surance Company, 14 La. App. 55, 129 So. 379, wherein numerous decisions of the 
Supreme Court are reviewed. The court has repeatedly held that it reserves to 
itself the right of making a conscientious estimate of the services performed and 
will fix the amount of attorney’s fees, without reference to the opinion of wit- 
nesses. And in Hunt v. Hill, 138 La. 583, 70 So. 522, the court said that the tes- 
timony of lawyers was admissible and was entitled to its consideration in deter- 
mining the case, but it did not accept their estimate of the services as binding on 
the court. The services in these cases were rendered under the eye of the court, 
and the taxation should be made on its own responsibility. Dorsey v. His Credi- 
tors, 5 Mart. (N. S.) 399. 

The lower court fixed the compensation of the attorney for plaintiff at $100 
in each case, which is practically 20 per cent. This is the usual fee in litigated 
matters, and we see no error in this respect. 

It is therefore ordered, adjudged, and decreed that the judgment of the low- 
er court be affirmed, with costs. 

UNION INS. SOC. OF CANTON, Limited v. CONSOLIDATED ICE CO., 
Limited, et al. No. 9. 
Supreme Court of Michigan. Dec. 6, 1932. 
245 Northwestern Reporter 563. 
2. INSURANCE. 


Fire insurer’s right of subrogation held applicable to contract whereby com- 
pany responsible for fire agreed to replace burned building (Comp. Laws 1929, § 
12572). 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 

3. INSURANCE. 

Where company responsible for fire breached agreement to replace burned 
building, fire insurer could not recover money paid insured, unless total amount 
insured actually received from insurer and company exceeded value of property 
destroyed (Comp. Laws 1929, § 12572). 

This was so, since execution and acceptance of the executory contract 

to replace the building did not constitute full satisfaction for insured’s 

loss, in that insured should be charged in fixing its total recoveries on the 

basis of what of value it has received, fact that insured had the right to 

sue the company for breach of its contract to replace the building not 

authorizing insurer’s recovery of insurance money paid to insured, there 

being no showing that insurer requested or sought action. 

(For other cases, see Insurance, Dec. Dig. § 601.) 

Appeal from Circuit Court, Calhoun County; Blaine W. Hatch, Judge. 

Suit by the Union Insurance Society of Canton, Limited, against the Con- 
solidated Ice Company, Limted, and others. Judgment for plaintiff, and defendants 
appeal. 

Reversed, and new trial granted. 

Argued before the Entire Bench, except North, J. 

Howard W. Cavanagh, Joseph W. McAuliffe, and Walter P. North, all of 
Battle Creek, for appellants. 

Charles H. Farrell, of Kalamazoo, and Claude J. Marshall, of Lansing, for 
appellees. 

CrarKk, C, J. 

In these consolidated causes the plaintiff, Union Insurance Society of Canton, 
and three other insurers, hereinafter called plaintiff, insured against loss and dam- 
age by fire the icehouse of defendant Consolidated Ice Company. In June, 1923, 
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the building was destroyed by fire. Plaintiff paid the total of insurance, $4,000 on 
the loss, averred to be $17,000, and received receipt, usual in form, of subrogation 
to that extent. 

The fire, it appears, was due to negligence of City Ice & Cold Storage Com- 
pany. Insured commenced suit in its own name against such third party to recover 
the full damages. Counsel are agreed that plaintiff here, although not a party of 
record in such suit, encouraged it, giving aid. The suit was settled on December 
24, 1925, ostensibly by parties thereto, but in fact with plaintiff’s help and consent, 
By the settlement, the suit was discontinued, and the defendant there, City Com- 
pany, signed a contract with insured, Consolidated Company, in part as follows: 
“Prior to December 31, 1926, the defendant shall at its own cost erect on the 
demised premises in the same position as the burned house occupied a new ice 
house of the same size, dimensions and substantially the same construction and 
material as the old ice house. * * *” 

Other provisions of the contract relate chiefly to a leasing by the City Com- 
pany from the Consolidated Company of the building to be constructed. 

In July, 1929, plaintiff brought this suit at law to recover back the insurance 
paid, and had directed verdict and judgment thereon for full amount of its claim, 
less insured’s costs and expenses in connection with the suit against the City 
Company. Defendants have appealed. 

Plaintiff's theory is that the insured recovered from the City Company full 
loss and damages, and also received the amount of insurance, and therefore the 
total recoveries exceed actual loss by the amount of insurance paid, less costs, and 
that plaintiff is entitled to the excess. 

Defendants’ position is that the contract with the City Company for the new 
building was executory merely, that the City Company breached it, did not erect 
the building agreed upon, but put up an inferior and nearly worthless structure, 
of which insured salvaged but $1,200 for lumber, and received by such executor 
contract, not a building worth $17,000, but mere salvage $1,200, and insured con- 
tends that, as it received but a total of $5,200, less costs, on its loss of $17,000, 
it owes plaintiff nothing. 

[1] The court directed verdict at the conclusion of plaintiff's case, and reiused 
defendants offer of proof to support the defense sought to be made. In disposing 
of the case, verdict having been directed for plaintiff, we must assume defendants’ 
evidence to be that offered and refused. 

As to subrogation, we quote from note, 41 L. R. A. (N. S.) 720: “It is 
generally held, on the principle that a contract of insurance is only a contract of 
indemnity and that, upon payment of the loss, the insurer is subrogated to the 
insured’s remedies against those liable for the loss, that an insurer which has 
paid a loss may recover from.the insured any excess (not exceeding the amount 
paid as insurance) of the latter’s actual loss remaining after the application of 
the insurance money, which he has recovered from a third person who was liable 
therefor.” 

And syllabus of Washtenaw Mutual Fire Insurance Co. v. Budd, 208 Mich. 
483, 175 N. W. 231: “Where the total amount received by the insured from the 
insurer and the wrongdoer, after deducting attorney’s fees and costs, did not 
exceed the value of the property destroyed, the insurer was not entitled to sub- 
rogation against the insured to the judgment recovered against the wrongdoer.” 

Counsel on both sides concede this to be the rule. 

Subrogation as covered here by the written contract is designed to be as 
broad as the law of subrogation. The statutory form of policy, Comp. Laws 192% 
§ 12572, provides that subrogation under the policy may extend, not only to right 
of recovery against any party for loss and damage, but to all contractual rights 
against any third party. 

From 5 Joyce on Insurance (2d Ed.) § 3572: “Where the insured has e tered 
into a contract with third parties, by the terms of which such third parties are 
liable to the insured for any loss or damage to the property insured, the insurer 
will, upon payment of the loss, be entitled to be subrogated to the rights of the 
insured under the contract,” and see Chicago, St. L. & N. R. Co. v. Pullman Car 
Co, 199: U.S.79, Tl S. "Ce 490; S54. ed 97. 

[2] The contract between insured and the City Company is within the above 
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description, covers the subject-matter in question, and arose upon liability to the 
insured tor the loss by fire. By consent and co- operation of the insurer it was 
taken in lieu of the claim for damages in the suit against the City Company. 
Insurer's asserted right of subrogation is as applicable to the contract as it had 
been to the claim for damages.. 

[3] We are not in accord with the holding of the trial judge that insured, on 
this record, received full satisfaction for its loss by the execution and acceptance 
of the executory contract to restore the building, although there is authority 
tending to support such holding. 

The theory of recovery is upon an equitable principle, and that is true 
whether the recovery be in equity or upon the equitable, assumpsit count of money 
had and received. The insured should be charged in fixing its total recoveries on 
the basis of what of value it has received. 

In Washtenaw Mutual Fire Insurance Co. v. Budd, supra, the insured was 
not — on the face of a judgment obtained against the third party, wrong- 
doer, but for the net amount he, as judgment creditor, received in cash upon the 
judgment. 

The author of a note, 36 A. L. R. 1277, says: “Thus, in Darrell vy. Tibbitts 
(1880) L. R. 5 Q. B. Div. (Eng.) 560—C. A., where property leased by the 
‘insured was injured by an explosion caused by a gas leakage due to the negligence 
of the municipality, and the insurance was paid without knowledge by the in- 
surer of the fact that the lessee was bound to make good such injuries, the in- 
surer is, upon the lessee repairing the premises, entitled to recover back money 
paid to the landlord.” 

It will be noted that in the above the insured was held to answer, not on the 
contract of the lessee, but upon full performance of the contract. See Shawnee 
Fire Insurance Co. v. Cosgrove, 86 Kan. 374, 121 P. 488: note, 36 A. L. R. 1267; 
note, 55 A. L. R. 926; 14 R. C. L. § 568; 33 C. J. p 

In the case at bar, if the insured had recovered judgment in full against the 
City Company, insured would be held in determining the total of its recoveries 
only to the net amount received upon it. The situation is not worse for insured 
because it took, instead, an executory contract, a promise, of the City Company. 

The tendered defense ought to have been permitted and the total of insured’s 
recoveries determined as here indicated. Whether the defense can be substantiated 
will be learned, of course, in a new trial. If the total amount actually received by 
insured from plaintiff and from City Company does not in fact exceed the value 
of the property destroyed, there can be no recovery here. 

It is argued that insured had right to sue the City Company for breach of 
its contract. Insurer’s claim of subrogation, as we have seen, extended to the 
contract just as it theretofore had covered the claim for damages. There is no 
showing that insurer requested or sought action. It was free to act. The insured 
was not required “to take any special steps to protect the insurer.” Washtenaw 
Mutual Fire Insurance Co. v. Budd, supra. Insurer was in as good a position to 
enforce subrogation in respect of the contract as it had been in respect of dam- 
ages for the tort. If prejudice has resulted by reason of the failure to assert 
breach of contract against the City Company, it is no more the fault of insured 
than the insurer. Neither may blame the other. 

[4] Liability of remaining individual defendants who were managers of de- 
fendant Consolidated Ice Company, a partnership association, is dependent upon 
section 13, Act No. 191, Pub. Acts 1877, as added by Pub. Acts 1903, No. 244 
(Comp. Laws 1929, § 9921), being in force when it is claimed a cause of action 
accrued, viz. “December 24, 1924, or sometime in 1925.” The statute was repealed 
by Act. No. 233, Pub. Acts 1923, and was not in effect at the time. Whitney 
Realty Co. v. Secretary of State, 228 Mich. 96, 199 N. W. 669. 

Reversed, with costs to appellant. New trial granted. 

McDonald, Potter, Sharpe, Fead, Wiest, and Butzel, JJ., concur. 
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FULLER v. MOHAWK FIRE INS. CO. No. 29289. 
Supreme Court of Minnesota. Dec. 9, 1932. 
245 Northwestern Reporter 617. 
2. INSURANCE. 


Registered fee owner who had actual possession of property held to have in- 
surable interest, although lien of mortgage existed (Minn. St. 1927, § 8247 et seq.). 


(For other cases, see Insurance, Dec. Dig. § 115[5].) 


Syllabus by the Court. 

1. As against the fee owner of real property, in possession thereof at the 
time of its enactment, chapter 378, Laws 1929, purporting to validate a prior void 
foreclosure sale of the property, is unconstitutional. 

2. One holding registered title to real estate under the registration of title 
act (Minn. St. 1927, § 8247 et seq), and in actual possession of the property, has 
an insurable interest therein. 

3. (a) A judgment in an action between the owner in possession of real 
property and one claiming rights therein under a void foreclosure sale, when 
such judgment is properly registered and declares the foreclosure void and ad- 
judges title in such owner, becomes a link in the owner’s chain of title, and is ad- 
missible in evidence even against a stranger to the judgment. 

(b) Such judgment, entered long after the date when title is in issue, does 
not bar a stranger thereto from showing, if he can, that, on the prior material 
date, the adjudged owner had no title. 

Appeal from District Court, Hennepin County; W. C. Leary, Judge. 

Action by Clarence Fuller against the Mohawk Fire Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Edgar T. Buckley, of Minneapolis, for appellant. 

Grimes & Toensing, of Minneapolis, for respondent. 

OLSEN, J. 

Plaintiff appeals from the judgment. 

On December 22, 1928, the defendant issued its policy of fire insurance, in- 
suring plaintiff against loss by fire upon a dwelling house owned and occupied by 
plaintiff in Hennepin county, this state. The insurance was for the term of three 
years. On December 25, 1929, the dwelling house was totally destroyed by fire. 
The amount of insurance was $2,000. Due proof of loss was made, and defend- 
ant refused to pay. The case was tried to the court, recovery awarded, and judg- 
ment entered against defendant for $1,534.23 and interest and costs, being for the 
amount of the policy less what had been paid to the mortgagee under a mortgage 
payment clause in the policy. 

The defense pleaded and litigated was in substance that, in May, 1928, plain- 
tiff gave a mortgage on the premises to one Margaret L. Fuller for the amount of 
$456.24; that there was a default in payment and a foreclosure sale under this 
mortgage on November 20, 1928, and sheriff’s certificate issued to Margaret L. 
Fuller, the foreclosure being by advertisement under our statute; that there was 
no redemption, and that therefore plaintiff had no interest in or title to the prop- 
erty at the time of the fire. The mortgage foreclosure sale is also pleaded as a 
sale of property by plaintiff, which would avoid liability on the policy unless con- 
sented to hy defendant. No consent to any sale was given. 

The plaintiff, by reply, pleads that the mortgage sale was illegal and void, 
and also that, in an action by plaintiff against Margaret L. Fuller to set aside the 
purported mortgage sale and sheriff’s certificate and the record thereof, judg- 
ment was duly entered in the district court in Hennepin county, in January, 193], 
decreeing that said mortgage foreclosure sale and the sheriff’s certificate issued 
thereon were null and void and were set aside, and plaintiff was adjudged to be 
the owner in fee of the premises, subject only to the mortgage to Margaret L. 
Fuller. Plaintiff has at all times since 1911 been in the actual possession of the 
premises. The title to the land was registered in the plaintiff, and he has, at all 
times here in question, had in his possession the duplicate certificate of title issued 
to him. The judgment above mentioned was duly filed in the office of the regis- 
trar of titles on May 13, 1931, and a memorial thereof entered on plaintiff’s cer- 
tificate. 
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[1] 1. It is conceded that the foreclosure sale in question was void in its in- 
ception because of failure to publish the notice thereof for the statutory length of 
time. The fact that‘the foreclosure record, including the sheriff’s certificate, was 
filed and entered in the office of the registrar of titles, does not aid the defend- 
ant, for those papers show on their face the invalidity of the foreclosure sale. 
Hence, at the time of the fire, the plaintiff, on the record and in fact, was the 
owner in fee of the premises, subject only to the mortgage to Margaret L. Fuller, 
which had not been foreclosed, and which has since been paid and satisfied. 

Defendant seeks to avoid the otherwise inescapable result by presenting a 
curative act, chapter 378, Laws 1929. The act, by its terms, purports to cure de- 
fects such as that here presented. The act was approved April 25, 1929, over five 
months after the foreclosure sale. The plaintiff was in the actual possession and 
occupancy of the premises for many years prior to the sale, and so remained 
thereafter up to the present time. The notice of sale was a prerequisite to any 
valid sale, and the sale was void. Plaintiff was and is the owner in fee, holding 
legal title to the premises. As to him, we see no escape from the conclusion that 
the curative act is unconstitutional. It attempts to deprive the owner, in posses- 
sion, of his vested right and title to the property. Lowry v. Mayo, 41 Minn. 388, 
43 N. W. 78; Christian v. Bowman, 49 Minn. 99, 104, 51 N. W. 663; McCord v. 
Sullivan, 85 Minn. 344, 88 N. W. 989, 89 Am. St. Rep. 561; Olson v. Cash, 98 
Minn. 4, 107 N. W. 557; Peet v. City of East Grand Forks, 101 Minn. 523, 112 
N. W. 1005; Fitger v. Alger, Smith & Co., 130 Minn. 520, 153 N. W. 997; Snortum 
y. Snortum, 155 Minn. 230, 193 N. W. 304; Young v. Mall Investment Co., 172 
Minn. 428, 215 N. W. 840, 55'A. L. R. 461. . 

The act is not a statute of limitations. Its title is, “An act to legalize mort- 
gage foreclosure sales heretofore made.” The provision that the act shall not 
apply to actions or proceedings pending or commenced before July 1, 1929, in any 
state court, does not aid defendant. If plaintiff had surrendered possession of 
the property at the expiration of a year after the purported sale, and defendant, a 
stranger to plaintiff’s title, had acquired rights under the purported sale, or 
claimed rights adverse to plaintiff and to the purported purchaser, different ques- 
tions would arise. 

[2] 2. The plaintiff, at the time of the fire, was the registered owner in fee 
of the premises, and in possession. He held unconditional title, subject only to 
the lien of the Fuller mortgage. He had not only an insurable interest, but the 
entire ownership. While the record of the attempted mortgage sale was filed 
and entered in the office of the registrar of titles, it showed on its face an invalid 
sale, and had no effect on the title. 

[3] 3. The judgment in the case of this plaintiff against Margaret L. Fuller 
was properly received in evidence as a link in plaintiff’s chain of title. The ques- 
tion was fully considered in the case of Minnesota Debenture Co. v. Johnson, 94 
Minn. 150, 102 N. W. 381, 383, 110 Am. St. Rep. 354. The court there said: “Had 
it appeared that plaintiff’s action was founded, in fact, upon some claim of title, 
and that the judgment of the court confirmed the same and extinguished the ad- 
verse claims of Dean, it would have connected itself with the title, and its judg- 
ment, under the recording act and the decision in the Berryhill v. Smith Case [59 
Minn. 285, 61 N. W. 144], would constitute a link in the chain of title, and be 
prima facie superior to the actual possession of defendant.” 

[4] The judgment here in question is such a judgment. But the judgment 
having been entered more than a year after the fire, and defendant being a stran- 
ger to it, the defendant should not be held to be barred thereby from showing 
that plaintiff had no insurable interest in the property at the time of the fire. 
However, as already shown, defendant failed to so show, and the evidence is con- 
clusive that the plaintiff, at the time of the fire, was the owner in fee and in 
possession of the property. 

The judgment appealed from is affirmed. 











592 The Insurance Law Journal, Vol. 80 


[Mar., 1933 


INSURANCE CO. OF PENNSYLVANIA v. FITZGERALD. No. 30286. 
Supreme Court of Mississippi, Division B. Dec. 5, 1932. 
144 Southern Reporter 684. 
Syllabus by the Court. 
1. INSURANCE. 
In action on fire policy, whether insured knew of existence of two policies 
held for jury. 

The insurer denied liability under provision that policy should be 
void if insured made any other contract of insurance on property covered. 
Insured claimed she did, not know of the existence of a second policy, and 
had not authorized her son to act in her behalf in procuring it. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 
2. INSURANCE. 
Insured, learning of existence of second fire policy covering premises only 
after rights had become fixed by fire, was not precluded from recovery by failure 
to promptly return second policy, and disclaim ownership. 
(For other cases, see Insurance, Dec. Dig. § 336[2].) 


Appeal from Circuit Court, Pike County; E. L. Simmons, Judge. 

Action by Mrs. M. L. Fitzgerald against the Insurance Company of Penn- 
svlvania. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Watkins, Watkins & Eager, of Jackson, and Price & Price, of Magnolia, for 
appellant. 

Parsons & Street, of McComb, and J. T. Hutchison, of Summit, for appellee. 
Ernripce, P. J. 

This is an appeal from a judgment against the appellant in favor of the 
appellee, for $1,337.73, alleged to be due as the result of a fire loss sustained to a 
dwelling house under a policy of insurance issued by the appellant and in force 
at the time of the fire. 

There was a trail and judgment for the appellee, from which this appeal was 
prosecuted. 

[1] It appears from the record that a policy had existed upon the dwelling 
house which was burned before it was purchased by the appellee, which policy 
had been assigned to the bank under the terms of a trust deed upon the property 
by the owner of the property before it was sold to Mrs. Fitzgerald. The agent of 
the insurance company and the bank which had the policy in custody arranged 
to transfer the policy to Mrs. Fitzgerald, the appellee, but the insurance agent 
suggested that, instead of transferring that policy which would expire on Sep- 
tember 20th, he have issued a new policy in favor of the appellee which would 
expire in June of the following year instead of in September of that year, and 
this was done, but no notice thereof was given to Mrs. Fitzgerald. She was under 
the impression that the policy of insurance on the property she had purchased 
expired on September 20th, and directed her son, who attended school in the city 
where the insurance company did business, she living in the country, to see the 
agent of the insurance company and have him issue a new policy to her. The 
son went to the office, but, not finding the insurance agent there, he went to a 
Mr. Brent, representing the Bankers’ & Merchants’ Fire Insurance Company, and 
had him issue a policy of insurance upon the property. According to Mr. Brent’s 
testimony, appellee’s son delivered to him a check payable to Mrs. Fitzgerald and 
by her indorsed, that the amount of this check was greater than the premium, and 
that he went to the bank, cashed the check, and gave the difference to appellee's 
son, and that this policy was carried on the books of the company as a live, valid 
policy until after the fire which destroyed the property. 


The appellee, Mrs. Fitzgerald, testified that she did not authorize her son to 
take such a policy, and that she had never seen the policy, and had no knowledge 
or notice of its existence, until after the property was destroyed by fire; that the 
first she knew of it was when the adjuster of the companies came out to investi- 
gate or adjust the loss; that the son subsequently told her of the policy, but that 
she had no knowledge prior to the loss, that there was more than one policy in 
force. 
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The insurance company, the appellant, declined to pay for the loss, and relied 
on the clause in the policy as a defense thereto, reading as follows: “This entire 
policy, unless otherwise provided by agreement indorsed hereon or added hereto, 
shall be void if the insured now has or shall hereafter make or procure any 
other contract of insurance, whether valid or not, on property covered in whole 
or in part by this policy.” The policy also provided that: “If this policy shall be 
canceled * * * and become void, or cease * * * the unearned portion (of 
the premium) shall be returned on surrender of the policy.” 

After the fire, Mrs. Fitzgerald wrote a number of letters to agents and ad- 
justers, which were introduced in evidence in order to discredit her testimony. 
Some of these letters show on their face that she, apparently, had knowledgé of 
the existence of two policies, and the jury would have been warranted had they 
believed from the whole testimony that she had such knowledge in treating these 
as admissions of such knowledge, but the jury were not compelled to do so. 
They had the right to believe her sworn testimony on the stand, and that the 
letters were written with the view of adjusting the matter and to get a settlement 
of her loss. In other words, the jury could find that her testimony was true, and 
that the letters were written without the information acquired before the loss. 
If Mrs. Fitzgerald did not know of the existence of the policy in the Bankers’ & 
Merchants’ Fire Insurance Company, and had not authorized her son to act in 
her behalf in procuring same, then there was, so far as she was concerned, no 
second poticy in force. 

We think the question was one for the jury on the evidence, and the evidence 
is not of the type and character to warrant the court in granting a peremptory 
instruction. 

[2] The appellant insurance company never returned the premium paid after 
learning of the loss, but merely offered payment with its plea. It contends that, 
under the stipulations, it was the duty of the appellant to promptly surrender the 
Bankers’ & Merchants’ Fire Insurance policy after learning of its existence. While 
that was the proper course for Mrs. Fitzgerald to have pursued, to have returned 
the policy and to have disclaimed any interest in it, still her information was 
acquired after the rights of the parties had become fixed by the burning of the 
property. 

The testimony of Mrs. Fitzgerald shows that she never, at any time, expected 
to recover on both policies. 

We do not think her failure to promptly return the policy and disclaim owner- 
ship was a point well taken, because she was not the rightful custodian of the 
policy, and because the rights, whatever they were, had already come into exist- 
ence by the loss of the house by burning. If the policy had been delivered to her 
by her son, it would, of course, have been her duty to have returned it to the 
insurance company, and to have disclaimed all rights under it. 

After full consideration of the record in this case, we are of the opinion that 
the judgment should be affirmed. 

Affirmed. 


HOME INS. CO. OF NEW YORK v. THORNHILL. No. 30241. 
Supreme Court of Mississippi, Division A. Dec. 12, 1932. 
144 Southern Reporter 861. 
Syllabus by the Court. 
1, INSURANCE. 


Fire insurance company whose agent made out application and failed to 
write correctly applicant’s answer to question held bound by answer notwithstand- 
ing contrary provision in application and policy (Code 1930, § 5196). 

Insurance company was bound by applicant’s answer in such case 
just as if it had been written down in the language used by the applicant 
and presented thus to the company for its action, in view of Code 1930, § 
5196, making insurance solicitor taking an application for insurance the 
agent of the company whatever conditions may be contained in the policy 
or contract. 


(For other cases, see Insurance, Dec. Dig. § 379[6].) 
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3. INSURANCE. 

Whether applicant for fire policy advised insurer of true state of applicant's 
title held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[5].) 

Appeal from Circuit Court, Marion County; J. Q. Langston, Judge. 

Suit by G. M. Thornhill against the Home Insurance Company of New York. 
From the judgment for plaintiff, defendant appeals. 

Affirmed. 

Wells, Jones, Wells & Lipscomb, of Jackson, for appellant. 

Hall & Hall, of Columbia, for appellee. 

Situ, C. J. 

This is an appeal from a judgment for the appellee in a suit on a “re insur. 
ance policy issued to him by the appellant. 

3y two special pleas, the appellant sought to avoid the policy because of a 
false answer in the application therefor as to appellee’s title to the property, and 
the violation of a provision of the policy that the insured must be the sole and 
unconditional owner of the property in fee. 

At the close of the evidence, the appellant requested, but was refused, an in- 
struction directing the jury to return a verdict for it. 

The essential facts disclosed by the evidence are, in substance, as follows: 
The appellant is engaged in writing insurance on farm property and maintains 
an office in Chicago, Ill, which office is in general charge of its business in Mis- 
sissippi. The application for the insurance was taken by the appellant’s local 
agent, Moseley, at McComb, Miss., who forwarded the same to the appellant’s 
Chicago office, where the application was approved, the policy issued, and for- 
warded to Moseley, with directions to countersign and deliver it to the appellee, 
which he did. This was the uniform course of the appellant in all such cases. 
The application was filled out by Moseley in the presence of the appellee, in re- 
sponse to questions propounded by him to the appellee, and was signed, but not 
read, by the appellee. One of the questions in the application propounded by 
Moseley to the appellee is: “Are you the sole and absolute owner of the property 
proposed to be insured?” In answer to which Moseley wrote in the application 
the word, “Yes.” The appellee states, and was corroborated by other witnesses, 
that he answered this question, when propounded to him by Moseley, by saying 
that: “He asked me how much land there was, and I said 114 acres and it was 
in sixteenth section and had some fifty odd years on it when I bought it.” Mose- 
ley denies that such was the appellee’s answer, and said that the answer as writ- 
ten was in accord with that verbally made by the appellee. The application pro- 
vides that: “The foregoing is my own agreement and statement and is a correct 
description of the property on which indemnity is asked, and I hereby understand 
and agree that insurance shall be predicated on such statement, agreement and 
description if this application is approved, and that the foregoing shall be deemed 
and taken to be an agreement on my part running during entire life of said pol- 
icy. * * * This company shall not be bound by any act done or statement made 
by or to any agent, or other person, which is not contained in this my application.” 

The policy provides that: It is “made and accepted subject to the stipulations 
and conditions printed on back hereof, which are hereby specially referred to and 
made a part of this policy, together with such other provisions, agreements, or 
conditions, as may be endorsed hereon or added hereto; and no officer, agent or 
other representative of the company shall have power to waive any provision or 
condition of this policy, except such as by the terms of this polaicy may be the 
subject of agreement, endorsed hereon or added hereto, and as to such provisions 
and conditions, no officer, agent or representative shall have such power, or be 
deemed or held to have waived such provisions or conditions unless such waiver, 
if any, shall be written upon or attached hereto, nor shall any privilege or per- 
mission affecting the insurance under this policy exist or be claimed by the in- 
sured unless so written or attached.” 

Among the stipulations and conditions referred to appears the following: 
“This indemnity contract is based upon the valuations and representations con- 
tained in the assured’s application and diagram of even number herewith, which 
the assured has signed and permitted to be submitted to the Company, and which 
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are hereby made a warranty and a part hereof; and it is stipulated and agreed 
that if any false statements are made in said application or otherwise * * 
this policy shall be null and void.” 

No copy of the application therefor was attached to the policy. 

All sixteenth section land is owned by the state, and is leased, as was that on 
which the building here insured was situated, to private individuals. 

We will leave out of view the fact that the policy came into existence only 
after being countersigned by Moseley, expressing no opinion as to the effect here 
thereof, and will decide the case on the appellant’s theory that Moseley’s powers 
were those only of a soliciting and delivering agent. 

The appellant’s pleas present two questions, first, the effect of the false ans- 
wer in the application as to the appellee’s title to the property, and, second, the 
effect of the provision in the policy that the appellee must be the sole and uncon- 
ditional owner of the property in fee; and they will be considered and disposed 
of in that order. 

[1] This court, in line with many others, beginning with the case of Planters’ 
Insurance Co. v. Myers, 55 Miss. 479, 30 Am. Rep. 521, has uniformly held that: 
“If the agent of an insurance company undertakes the preparation of an applica- 
tion for insurance in his company, and, by mistake or omission, fails to write 
down correctly the applicant’s answer to a question propounded, the company 
will be hound by such answer, just as if it had been written down in the language 
used by the applicant, and presented thus to the company for its action.” Amer- 
ican Life Ins. Co. v. Mahone, 56 Miss. 180, 4th Syl.; Mutual Reserve Fund Life 
Ins. Co. v. Ogletree, 77 Miss. 7, 25 So. 869; Fraternal Aid Union v. Whitehead, 
125 Miss. 153, 87 So. 453, 458; Fidelity & Casualty Co. v. Cross, 131 Miss. 632, 95 
So. 631; Continental Life Ins. Co. v. Chamberlain, 132 U. S. 304, 10 S. Ct. 87, 33 
L. Ed. 341; 5 Cooley’s Briefs on Insurance (2d Ed.) 4106 et seq.; 2 Joyce on 
Insurance, § 505 et seq.; and 32 C. J. 1333 et seq. 

“The rule that the insured is not responsible for false answers in the applica- 
tion, where they have been inserted by the agent through mistake, negligence or 
fraud, is not absolute. The decisions supporting the doctrine are usually based on 
the theory that the insured has acted in good faith throughout, and that the false 
answers were inserted without his knowledge or consent * * *.” But “the insured 
is not chargeable with such negligence as will render him liable for false answers 
inserted by the agent merely because he signed the application in blank and trust- 
ed to the agent to fill it out, or because he signed an application filled out by the 
agent without reading it.” 5 Cooley’s Briefs on Insurance, pp. 4131 and 4136; 
Lewis v. Mutual Reserve Fund Life Ass’n (Miss.) 27 So. 649; Fidelity & Casualty 
Co. v. Cross, 131 Miss. 632, 95 So. 631. 

There is nothing in the evidence to indicate that the appellee did not act in 
good faith in not reading the answers which Moseley recorded in the application; 
but, on the contrary, it indicates that he, in good faith, relied upon Moseley cor- 
rectly recording his answers. 

While there is authority to the contrary, the provisions in. the application and 
the policy to the effect that no statement or representation made to any agent of 
the appellant, other than such as appear in the application or policy, shall be 
binding on the appellant, do not relieve the appellant of liability for Moseley’s 
act in filling out the application for the policy. 5 Cooley’s Briefs on Insurance 
(2d Ed.) 4142 et seq.; Lewis v. Mutual Reserve Fund Life Association, supra; 
and Fraternal Aid Union v. Whitehead, supra. Moseley’s act in writing the ans- 
wer which is alleged to be false was, under the circumstances, the act of the com- 
pany. Continental Life Insurance Co. v. Chamberlain, supra. As said by this 
court in the Whitehead Case, supra, the case, in this respect, must be treated as 
though the appellant “was dealing personally with the president [of the appellant] 
and the president had performed the acts that” Moseley performed. The cases 
holding to the contrary are generglly based on the leading case of New York Life 
Ins. Co. v. Fletcher, 117 U. S. 519, 6 S. Ct. 837, 29 L. Ed. 934; but as pointed out 
in 5 Cooley’s Briefs on Insurance (2d Ed.) 4143, and by this court in the Lewis 
Case, supra, a copy of the application containing the false answer was attached to 
(and made a part of) the policy there issued, and, as hereinbefore stated, such is 
not the fact here. What the rule would be in that state of case is not here pre-~ 


sented. 
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Any doubt that could arise as to the rule to be here applied is removed by 
section 5196, Code 1930, under which Moseley is expressly made the agent of the 
appellant in soliciting and delivering the policy “as to all the duties and liabilities 
imposed by law, whatever conditions or stipulations may be contained in the 
policy or contract.” This provision of the statute writes out of the application 
and the policy the limitations on the common-law liability of the appellant grow- 
ing out of Moseley’s acts in obtaining the application for the policy. 

This brings us to the second question hereinbefore set forth, which is: [s 

the policy void because of the provision therein that the insured’s title to the 
property must be sole and unconditional ownership in fee? 
Since the appellee had only a leasehold interest in the property, we will as- 
sume that the policy is void, unless the appellant is estopped from invoking the 
sole and unconditional ownership provision of the policy, because of Moseley’s 
knowledge of the appellee’s limited interest in the property. 

[2] Under the general law of agency, knowledge acquired by an agent when 

transacting his principal’s business will be imputed to his principal, although not 
communicated to him, in the absence of a limitation on the ageht’s authority to 
the contrary, known to the person with whom the agent deals. 
But there is a conflict in the decisions of the courts as to whether such a 
limitation on the agent’s authority applies to insurance policies. Many of the 
cases seem to hold that it does not, and that notwithstanding such limitation, 
though set out in the application therefor, and if in the policy when issued, the 
knowledge of its agent has the same effect as actual knowledge of the insurance 
company. This court so held in Big Creek Drug Co. v. Insurance Co., 115 Miss, 
333, 75 So. 768: Hartford Fire Ins. Co. v. Clark, 154 Miss. 418, 122 So. 551. 
Counsel for the appellant, however, earnestly insist that those cases were wrong- 
fully decided; are in conflict with several prior decisions of this court, and should 
be overruled; and that, in so far as the Clark Case applied, section 5196, Code 
1930, it is in conflict with American Bankers’ Ins. Co. v. Lee, 161 Miss. 85, 134 
So. 836, 840. 

As will hereinafter appear, the Clark Case and the Lee Case are not in con- 
flict, and it will not be necessary for us to consider the alleged conflict of the Big 
Creek Drug Company and the Clark Cases, with prior cases of this court dealing 
with the general law of agency, for we have arrived at the conclusion that the 
iudgment of the court below must be affirmed -vithort reference thereto. Section 
5196, Code 1930, provides that: “Every person who solicits insurance on behalf of 
any insurance company, or who takes or transmits, other than for himself, an ap- 
plication for insurance, or a policy of insurance, * * * or who shall receive or 
deliver a policy of insurance of any such company * * * shall be held to be the 
agent of the company for which the act is done or the risk is taken as to all the 
duties and liabilities imposed by law, whatever conditions or stipulations may be 
contained in the policy or contract.” 

As this section first appeared in our Codes as section 1085, Code 1880, and 
thereafter as section 2327, Code 1892, it did not contain the words “whatever con- 
ditions or stipulations may be contained in the policy or contract”; those words 
first appearing therein when the statute was brought forward into the Code of 
1906 as section 2615 thereof. In its original form, it may be, but as to which we 
express no opinion, the statute did not affect the duties of an insurance company’s 
agent, as was held by the Supreme Court of the United States in Mutual Life 
Ins. Co. of New York v. Hilton-Green, 241 U. S. 613, 36 S. Ct. 676, 60 L. Ed. 
1202; but as it now reads, it does and was intended to so do. 

The effect of the addition to the statute of the words “whatever conditions or 
stipulations may be contained in the policy or contract” is to write out of policies 
and contracts of insurance the limitations therein, of the character here in ques- 
tion, on the powers of insurance agents acting within the general and ordinary 
scope of their authority, and to adopt the rule of those courts holding that such 
limitations do not relieve insurance companies from their usual and ordinary li- 
ability for the acts and conduct of their agents. 

The provisions to the contrary in the application and policy here under con- 
sideration being written out of them by the statute, the appellant must be charged 
with Moseley’s knowledge, if such he had, that the appellee was not the sole and 
unconditional owner of the property insured in fee, and therefore it waived, or 
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js estopped from pleading, the provision in the policy that it should be void ii 
the insured’s title was not such. 

In the Lee Case it was said that, “This statute does not alter the general law 
of agency.” What the court there had in mind, as an examination of its opinion 
will disclose, was that the statute does not convert an insurance company’s mere 
soliciting agent into its general agent, which construction is in accord with Stew+ 
art vy. Coleman & Co., 120 Miss. 28, 81 So. 653. Should what was said in the Lee 
Case be in conflict with Interstate Life & Accident Ins. Co. v. Ruble, 160 Miss. 
206, 133 So. 223, and with what was said in St. Paul Fire & Marine Ins. Co. v. 
Loving (Miss.) 140 So. 727, as to which we express no opinion, such conflict is of 
no consequence here, for those cases simply gave the statute a broader scope 
than it is necessary for us to here give it. 

The writer hereof dissented from the conclusion reached by the court in the 
Clark Case, but he must confess that he is now of the opinion that, in so far as 
it applied section 5196, Code 1930, it was correctly decided, and, of course, the 
other reasons there given for imputing to an insurance company the knowledge 
of its soliciting agent would also control here, unless and until the court, in banc, 
should decide otherwise. 

[3] Whether Moseley was advised by the appellee of the true state of his 
tile was, under the evidence, a question for the jury. 

Affirmed. 


ATLANTIC JOINT STOCK LAND BANK OF RALEIGH vy. FARMERS’ 
MUT. FIRE INS. ASS’N OF NORTH CAROLINA et al. No. 537. 
Supreme Court of North Carolina. Dec. 14, 1932. 

166 Southeastern Reporter 789. 

1. INSURANCE. 


Insurer’s liability to mortgagee under mortgage clause, constituting separate 
contract between insurer and mortgagee, was not dependent upon insurer's lia- 
bility to insured. 

(For other cases, see Insurance, Dec. Dig. § 581.) 

2. INSURANCE. 

Fire insurer paying insurance to mortgagee under mortgage clause held not 
entitled to be subrogated pro tanto to rights of mortgagee against insured mort- 
gagors. 

(For other cases, see Insurance, Dec. Dig. § 606[2].) 

Appeal from Superior Court, Iredell County; Finley, Judge. 

Action by the Atlantic Joint Stock Land Bank of Raleigh, N. C., against the 
Farmers’ Mutual Fire Insurance Association of North Carolina and others. From 
a judgment that defendant the Farmers’ Mutual Fire Insurance Association of 
North Carolina recover nothing of its codefendants, E. P. Hager and wife, Iola 
C. Hager, said defendant appeals. 

No error. 

This action was instituted by the plaintiff, on July 29, 1931, to recover of the 
defendant the Farmers’ Mutual Fire Insurance Association the amount of the 
loss and damage resulting from the destruction by fire, on December 24, 1930, of 
certain buildings covered by a policy of insurance issued by said defendant to its 
codefendant E. P. Hager. Attached to and forming a part of said policy was a 
tider, known as “Mortgage Clause with Contribution,” by which the amount of 
the loss and damage covered by the policy, if any, was payable to the plaintiff. 

The action was first tried at March term, 1932, of the superior court of 
Iredell county, on issues involving the liability of the defendant the Farmers’ 
Mutual Fire Insurance Association to the plaintiff, under the provisions of the 
mortgagee clause, attached to and forming a part of the policy. This trial resulted 
in a judgment that plaintiff recover of the defendant the Farmers’ Mutual Fire 
Insurance Association the sum of $2,400, with interest and costs. It was ordered 
that the action be and the same was continued to a subsequent term of said court, 
for trial of the issues involving the liability of the defendants E. P. Hager and 
his wife, Iola C. Hager, to’ the defendant the Farmers’ Mutual Fire Insurance 
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Association, on the principle of subrogation. There was no appeal from this judg- 
ment and order. 

The action was again tried at August term, 1932, of the superior court of 
Iredell county, on issues involving the liability of the defendants E. P. Hager 
and his wife, Iola C. Hager, to the defendant the Farmers’ Mutual Fire Insurance 
Association. At this trial, issues were submitted to the jury and answered fayor- 
ably to the contention of the defendants E. P. Hager and his wife, Iola C. Hager, 

From judgment that the defendant the Farmers’ Mutual Fire Insurance Asso- 
ciation recover nothing of its codefendants, E. P. Hager and his wife, Iola (¢. 
Hager, the said defendant appealed to the Supreme Court. 

Van Buren Jurney, of Statesville, and J. W. Van Hoy, of Washington, D. ¢, 
for appellant. 

Neil S. Sowers and E. M. Land, both of Statesville, for appellees Hager. 

Connor, J. 

It may be conceded, without deciding, that there were errors in the trial of 
the issues involving the alleged liability cof the defendants E. P. Hager and his 
wife, Iola C. Hager, to the defendant the Farmers’ Mutual Fire Insurance Asso- 
ciation. Such errors, if any, were not prejudicial to the appellant, for there was 
no error in the judgment that the defendant the Farmers’ Mutual Fire Insurance 
Association recover nothing of the defendants E. P. Hager and his wife, Iola ¢, 
Hager. This judgment is affirmed. 

[1] The Farmers’ Mutual Fire Insurance Association was liable to the plain- 
tiff, Atlantic Joint Stock Land Bank of Raleigh, N. C., under the provisions of 
the mortgagee clause, attached to and forming a part of the policy of insurance 
which was issued by said defendant to its codefendant E. P. Hager. This clause 
constituted a separate and distinct contract between the said defendant and the 
plaintiff. The liability of the defendant to the plaintiff was not dependent upon or 
determined by its liability to the defendant E. P. Hager under the policy of insur- 
ance issued to him. Federal Land Bank of Columbia v. Assurance Co., 188 N. ¢. 
747; 128 '$. BE. G3i. 

[2] The defendant the Farmers’ Mutual Fire Insurance Association was not 
a surety for the defendants E. P. Hager and his wife, Iola C. Hager, on their 
indebtedness to the plaintiff. The said defendant is not entitled to be subrogated 
pro tanto to the rights of the plaintiff against the defendants E. P. Hager and 
his wife, Iola C. Hager, and for that reason cannot recover of said defendants 
the amount of the judgment which the plaintiff has recovered in this action of the 
said defendant, by reason of its separate and distinct liability to plaintiff under 
the provisions of the mortgagee clause. 

No error. 


KITTELBERGER v. CLEARFIELD COUNTY GRANGE MUT. 
FIRE INS. CO. 
Superior Court of Pennsylvania. Dec. 16, 1932. 
163 Atlantic Reporter 367. 
4. INSURANCE. ae 
If either of judgments or mortgages was lien on land when application was 
executed containing warranty of truth of statement therein that no incumbrances 
existed and fire policy was issued, there was breach of covenant against incum- 
brances which rendered policy void. 
(For other cases, see Insurance, Dec. Dig. § 283[1].) 
5. INSURANCE. 4 - 
In actions on policies containing warranty of truth of certain facts, validity 
of contract depends on truth of warranty, and policy is avoided if facts were not 
as warranted. 
(For other cases, see Insurance, Dec. Dig. § 268.) 
6. INSURANCE. Be . 
In absence of contractual or statutory provision, insurer is not bound to any 
affirmative act of forfeiture, except to prevent waiver and estoppel. 
(For other cases, see Insurance, Dec. Dig. § 310[1].) 
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7, INSURANCE. : 

Charge that fact that house was unoccupied for more than 10 days was not 
yalid defense to suit on policy unless insurer did something to notify insured that 
policy was canceled under by-law providing for forfeiture for unoccupancy over 
10 days without insurer’s consent held erroneous. 

(For other cases, see Insurance, Dec. Dig. § 310[1].) 

9, INSURANCE. 

Insurer, accepting unearned premiums with knowledge of facts avoiding 
policy, is estopped to assert avoidance after loss has occurred. 

“Estoppel” exists where one by his words or conduct causes another 

to believe in the existence of a state of facts, inducing reliance thereon 

in some act of mutual concern, and the inducing person wishes to assert, 

prejudicially, facts in opposition to those first held out to be true, on which 

action was taken. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

10. INSURANCE. 

That insurer accepted assessment seven months after fire and when it had 
denied liability held not to estop insurer from setting up breach of policy in action 
thereon. 

(For other cases, see Insurance, Dec. Dig. § 392[6].) 

Appeal from Court of Common Pleas, Clearfield County; A. R. Chase, 
President Judge. 

Action by Frank Kittelberger, executor of Harry A. Cathcart, deceased, 
against the Clearfield County Grange Mutual Fire Insurance Company. From a 
judgment in favor of plaintiff, defendant appeals. 

Reversed, and a venire facias de novo awarded. 

Argued before Trexler, P. J., and Keller, Gawthrop, Cunningham, Baldrige, 
Stadtfeld, and Parker, JJ. 

Clarence R. Kramer, of Clearfield, for appellant. 

J. Mitchell Chase and D. Edward Chaplin, both of Clearfield, for appellee. 

GAWTHROP, J. 

Defendant, a mutual insurance company, incorporated in Pennsylvania, 
issued to plaintiff its policy insuring him for five years to the amount of $1,200 
against loss by fire upon a dwelling house owned by him, “in consideration of 
the stipulations herein named and of Two and 55/100 Dollars Premium and a 
Premium Note of Eighty-five Dollars.” The house was totally destroyed by 
fire on August 26, 1930, and this action was brought upon the policy. The policy 
was issued upon a written application signed by the insured, and contained a copy 
thereof, a copy of the by-laws, rules, and regulations of the company, and a 
copy of the premium note which provided for the payment of the sum of $85 
at such times and by such installments as the president and directors of the 
company should from time to time assess, order, and demand, pursuant to the 
rules and regulations of the company. The copy of the application, as set forth 
in the policy, contained the following: “Incumbrance—If any, state amount and 
to whom. None.” It contained also these provisions: “The undersigned appli- 
cant for the proposed insurance hereby covenants and agrees to accept the policy 
issued upon this application. * * * And said applicant further agrees and coven- 
ants to and with said company that all the foregoing answers of the party or 
parties hereunto insured and they are hereby made a part of the policy of 
insurance to be issued hereon; and if they be in any respect untrue, such policy 
shall be void and of no effect. * * * Buildings to be considered unoccupied when 
no one is living in them or on the premises.” The copy of the by-laws, as set 
out in the policy, provided: “No dwelling house shall be unoccupied for a longer 
period than ten days without consent of the Directors or Executive Committee, 
under penalty of forfeiture of policy and insurance.” The policy provided: 
“This entire policy shall be void if the insured has concealed or misrepresented, in 
writing or otherwise any material fact or circumstance concerning this insurance 
or the subject thereof; * * * or if a building herein described, whether intended 
tor occupancy by owner or tenant, be or become vacant and so remain for ten 
days. * * * This policy is made and accepted subject to the foregoing stipula- 











600 The Insurance Law Journal, Vol. 80 |Mar., 1933 


tions and conditions, together with such other provisions, agreements or condj- 
tions as may be indorsed hereon or added hereto.” 

The defenses averred in the affidavit of defense were: First, that the Policy 
never became effective because at the time of the signing of the application and 
the issuance of the policy there were three incumbrances, in the form of judg- 
ments, upon the premises; second, that, if the policy was ever in effect, it became 
void by reason of the fact that the premises became unoccupied and vacant on 
or about May 16, 1930, and so remained continuously until the happening of the 
fire on August 26, 1930; and, third, that no proper proofs of loss were filed, 

At the trial plaintiff offered, and was permitted to introduce in evidence, the 
policy, including the copy of the application incorporated therein. He proved 
the total destruction of the house by fire, that immediate notice of that fact 
was given to defendant, the value of the property at the time of the fire, and 
that defendant had refused to pay the loss. 

Defendant’s witnesses testified that the tenant, Rhodes, who occupied the 
house when the policy was issued, moved to Ohio about May 16, 1930, and that 
from at least as early as June 6, 1930, to the day of the fire, August 26, 1930, 
no one lived on the premises, although a small amount of furniture remained 
there. There was testimony that the father and mother of Rhodes went into 
the house every day or two. Plaintiff offered no countervailing proof on this 
subject. 

Defendant offered and was permitted to prove the existence of incumbrances 
against the property at the time the contract of insurance was entered into, 
Subsequently, plaintiff moved to strike out this evidence and the trial judge 
granted the motion. It appeared by the testimony of a witness, who was secretary 
of the company when the policy was issued and until January 20, 1931, that the 
insured furnished proof of loss within the sixty-day period provided in the policy, 
and that the company refused to accept it, and duly informed the insured by 
letter that the executive committee refused to make payment because of the fact 
that the property had been vacant and unoccupied for sixty days and upwards 
previous to the fire. It appeared also that T. A. Woods, a director of the 
company, was the local agent who took the application for the policy in suit; 
that one of his duties was to collect premiums and assessments for the company 
when the bills for the same were sent to him; and that he collected money, 
issued receipts, and turned the money over to the principal office of the company. 
Plaintiff called Woods as a witness in rebuttal. He testified that in April, 1931, 
more than seven months after the fire, plaintiff paid him $4.25 which repre- 
sented an assessment made by the company against plaintiff under the policy in 
suit, and that he issued to plaintiff a receipt for the payment and turned the 
money over to the company. The trial judge instructed the jury that the sole 
issue they had to pass upon was whether the house was permitted to become 
vacant and so remain for ten days. without the consent of the company. The 
verdict for the plaintiff establishes the fact that there was no such vacancy. 
Defendant brings this appeal. 


{1, 2] It is urged in its behalf that it is entitled to have judgment entered 
in its favor non obstante veredicto, first, because the violation of the covenant 
against incumbrances was established by documentary proof, and, second, because 
its evidence of violation of the vacancy and nonoccupation clauses of the policy 
is unrebutted. These contentions cannot prevail. The record contains no evidence 
of violation of the covenant against incumbrances, because the court struck it out. 
Therefore, it is not part of the record which may be considered under a motion 
for judgment n. 0. v. The answer to the question whether the house was per- 
mitted to be vacant for more than ten days depended upon oral testimony. 


Therefore, the credibility of the witnesses was for the jury under proper instruc- 
tions from the court. 


[3-5] Complaint is made that error was committed in striking out defend- 
ant’s evidence to the effect that at the time the insurance was effected the 
property was incumbered by judgments and mortgages. The ruling was made 
on the ground that defendant refused to offer in evidence the original application 
containing the covenant against incumbrances, and that, therefore, there was 
nothing in the record to show that plaintiff had made such a covenant. The 
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ruling was wrong. The policy, including the copy of the application incor- 
porated therein, had been offered in evidence by plaintiff without limitation of 
the scope of the offer. He had not questioned the correctness of the copy of the 
application. In the circumstances there was no necessity for defendant to pro- 
duce the original application, or offer it in evidence. It could stand upon the 
case as it had been presented by plaintiff and was entitled to offer evidence of 
the breach of the covenant against incumbrances as set forth in the copy of the 
policy, which plaintiff had introduced. Therefore the evidence that there was a 
breach of the covenant against incumbrances which prevented the policy from 
becoming operative should not have been stricken out. No question was raised 
by plaintiff as to whether the judgments offered in evidence by defendant were 
liens or incumbrances upon his land. Defendant seems to have assumed that 
they were liens because the objection that there was no proof that the liens 
covered the land was limited to one of the mortgages. If either of the judgments 
or the mortgages was a lien on the land when the application was executed and 
the policy was issued, there was a breach of the covenant against incumbrances 
which rendered the policy void, and this constituted a valid defense to the suit. 
Pennsylvania Mutual Fire Ins. Co. v. Schmidt, 119 Pa. 449, 13 A. 317; Coal Co. v. 
Ins. Co., 13 Pa. Super. Ct. 626. The general rule is that, in actions on policies 
of insurance containing a warranty of the truth of certain facts, the validity of 
the contract depends on the truth of the warranty, and the policy is avoided 
if it turns out that the facts were not as warranted. Benvenuto v. Central Mfgs. 
Mut. Ins. Co., 80 Pa. Super. Ct. 213, and cases cited therein. 


[6, 7] Another contention of appellant is that the trial judge erred in 
charging that the fact that the house was unoccupied for more than ten days 
in violation of section 15 of the by-laws was not a valid defense to the suit unless 
the company had “done something to notify Mr. Cathcart under section 15 of 
the by-laws” that they considered the policy canceled. It is to be observed that 
this section of the by-laws does not refer to a cancellation of the policy, but 
provides that the penalty for unoccupancy for fifteen days without the consent 
of the company shall be “forfeiture of the policy and insurance.” Such an un- 
occupancy, if it occurred, constituted a breach of the conditions of the policy 
and was a valid defense to the action. Under. the terms of the policy, if the 
insured desired that the property be and remain unoccupied for a longer period 
than ten days, he was bound to secure the consent of the company in order 
to avoid a forfeiture of insurance. Unoccupancy for more than ten days without 
the consent of the company gave the latter the right to treat the policy as void. 
In the absence of a contractual or statutory provision, the company is not bound 
to any affirmative act of avoidance or forfeiture, except in so far as may be 
essential to prevent the operation of the doctrines of waiver and estoppel. 32 
C. J. p. 1313, § 561. It follows that it was error to fail to submit to the jury the 
question whether the house was unoccupied in violation of the conditions of the 
policy. 

[8] The eleventh and twelfth assignments of error complain of rulings of 
the trial judge excluding defendant's offer to prove that it made objections to 
the proof of loss, filed by plaintiff and made demand upon him by registered 
letter to explain the change of use or occupancy of the building, and that plain- 
tiff never made any such explanation. We find no merit in these assignments. 
The record shows that the proof of loss was not offered in evidence. It does 
not appear in the printed record. In addition the company, from the beginning, 
denied liability on other grounds than failure to file proof of loss. From the 
state of the record we are unable to determine the relevancy of the evidence 
excluded by the rulings which are the subject of these assignments. 

[9, 10] None of*the other questions raised by appellant by any assignment 
of error requires discussion. But, as the case must be remanded for a new trial, 
we deem it advisable to refer briefly to a question which was elaborately argued 
in the briefs of counsel. That question is whether the fact that the company 
accepted a premium or assessment of $4.25 with knowledge of facts avoiding the 
policy estopped it from asserting the avoidance of the policy and the forfeiture 
of the insurance. It is well settled that, “if an insurance company accept un- 
earned premiums or assessments with a knowledge of facts avoiding the policy, 
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it is estopped to assert the avoidance after a loss has occurred.” Central 
Market St. Co. v. Ins. Co., 245 Pa. 272, 91 A. 662, 664. As pointed out by Mr 
Justice Kephart in Fedas v. Ins. Co. of State of Pennsylvania, 300 Pa. 555 ‘13 
A. 285, 287, “an estoppel exists where one by his words or conduct causes another 
to believe in the existence of a state of facts, inducing reliance thereon in some 
act of mutual concern, and the inducing person wishes to assert, prejudicially 
facts in opposition to those first held out to be true, on which action was taken. 
This cannot be done; the one making the inducement is estopped. But one js 
not estopped unless the contemplated action would prejudicially injure another.” 
How was plaintiff injured, or in what respect did he alter his position to his 
prejudice as a result of the collection of an assessment of $4.25 by the company 
in April, 1931? The fire had occurred more than seven months before. The 
rights and liabilities of the parties under the policy had become fixed before the 
payment of this assessment. The plaintiff had learned by defendant’s letter of 
November 1, 1930, that it denied liability under the policy on the ground that it 
was not in force at the time of the fire, because the house had been unoccupied 
for more than sixty days prior to the date of the fire. The principle underlying 
the cases on this subject is that where the company has knowledge of a violation 
of a condition in the policy, and yet treats the policy as in force by making and 
collecting assessments under it from the insured, it cannot afterwards set up 
the breach of such condition to defeat the contract. Kalmutz v. Ins. Co., 186 Pa. 
571, 40 A. 816. But in all of the cases which have come to our notice, in which 
this principle has been applied, the assessment or premium was received by 
the company before the loss occurred, and the act of the company in receiving 
it led the insured to believe that he had protection under the policy. In the 
present case it cannot be said in truth that the acceptance of the assessment by 
the company had any such effect. In the circumstances there would seem to be 
no reason to hold that the company is estopped from setting up the breach of 
the condition of the policy on which it relies. 
The judgment is reversed and a venire facias de novo is awarded. 


FIRST CAROLINAS JOINT STOCK LAND BANK v. 
STUYVESANT INS. CO. No. 13533. 
Supreme Court of South Carolina. Dee. 7, 1932. 
166 Southeastern Reporter &83. 

1. INSURANCE. 

Debt was mortgagee’s insurable interest in mortgaged house. 

(For other cases, see Insurance, Dec. Dig. § 115[5].) 
2. INSURANCE. 

Violation of Federal Farm Loan Act under which loans must not exceed 50 
per cent. of value of mortgaged land and 20 per cent. of permanent insured im- 
provements thereon would not invalidate mortgage given to secure loan as re- 
spects mortgagee’s insurable interest (12 USCA § 641 et seq.). 


(For other cases, see Insurance, Dec. Dig. § 115[5].) - 
3. INSURANCE. 


That mortgagee accepted proceeds of fire policy taken out by mortgagor held 
not “ratification” by mortgagee of mortgagor’s act in procuring insurance; hence 
mortgagee did not violate condition making its policy void if it procured addi- 
tional insurance. 

“Ratification” is the act of giving sanction and validity to some- 
thing done by another; the adoption by a person as binding upon him- 
self of an act done in such relations that he may claim it as done for 
his benefit, although done under such circumstances as would not bind 
him but for his subsequent assent. “Ratify” means to approve and 
sanction; to make valid; confirm; establish; to give sanction to some- 
thing done by an agent or servant. 


(For other cases, see Insurance, Dec. Dig. § 336[2].) 
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4 INSURANCE. 

That mortgagee accepted proceeds of fire policy taken out by mortgagor held 
not to extinguish mortgagee’s insurable interest in mortgaged property. 

(For other cases, see Insurance, Dec. Dig. § 123.) 

Appeal from Richland County Court; M. S. Whaley, Judge. 

Suit by the First Carolinas Joint Stock Land Bank against the Stuyvesant 
Insurance Company. From a judgment in favor of plaintiff, defendant appeals. 

Affirmed. 

Herbert & Dial, of Columbia, for appellant. 

Melton & Belser, of Columbia, for respondent. 

BonHAM, J. 

This case was heard, by consent of counsel, by Judge Whaley of the county 
court of Richland county, without a jury. From the judgment entered on his 
decree in favor of the bank, the Stuyvesant Insurance Company appeals. 

From the statement for the appeal, and the statement upon which the court 
below heard the case, we condense this shorter statement of facts: 

Mrs. Eugenia E. Harley borrowed of the First Carolinas Joint Stock Land 
Bank of Columbia, which we shall call the bank, the sum of $4,000 and secured 
the loan by a mortgage on a two-story frame dwelling house in the town of 
Barnwell, S. C., on the farm of Mrs. Harley, and on the farm which Mrs. Harley 
stated to contain 100 acres, or 120 acres. The agreed value of the dwelling was 
$3,000. Mrs. Harley agreed to insure the dwelling for $1,500 and make the loss 
payable to the bank, as its interest should appear. She failed to do so, where- 
upon the bank exercised its privilege and insured its interest in the dwelling as 
mortgagee in the sum of $1,500, in the Stuyvesant Insurance Company, for 
which insurance it paid a premium in the sum of $14.25. 

The complaint alleged these facts, and the further facts of the loss by fire 
of the insured dwelling October 30, 1928; notice of loss and refusal to pay by 
the Stuyvesant’ Insurance Company. 

The answer of the defendant admitted these allegations, and for further 
defenses alleged: That in the event of loss or damage defendant was liable for 
an amount not exceeding three-fourths of the cash value insured, not exceeding 
$1,500. That it was a condition of the policy that unless otherwise provided by 
agreement in writing added to the policy, the company should not be liable for 
loss or damage occurring while the insured shall have any other contract of 
insurance, whether valid or not, on property covered, in whole or in part, by 
this policy; and that plaintiff had and collected other insurance on the premises 
in violation of the policy; that on October 20, 1928, Rhode Island Insurance Com- 
pany issued its policy of insurance to the owner of the house insured by de- 
fendant company, in the sum of $2,500, which policy was issued without the 
knowledge of defendant, and that it contained a standard mortgage clause in 
favor of plaintiff. That after the fire, the plaintiff, by virtue of said policy and 
the mortgage clause which it contained, collected the sum of $2,500, which was in 
excess of three-fourths of the value agreed upon in the policy issued by this 
defendant; that thereby plaintiff has waived any rights it may have had under 
the policy issued by defendant, and the latter policy has become excess insurance; 
that by such payment plaintiff's interest in the premises was vitiated and its 
entire loss and damage by reason of the fire was fully satisfied; that the collection 
of the sum of $2,500 from the Rhode Island Insurance Company completely bars 
it from a claim under the Stuyvesant Insurance Company policy. Defendant also 
pleaded laches on the part of plaintiff, but that plea was abandoned. Defendant 
also pleaded its readiness to pay to plaintiff the amount of the premium paid 
to it, to wit, $14.25; but counsel for plaintiff stated before the lower court that 
they made no contention of waiver on the part of the defendant company by 
reason of the retention by it of the premium. 

It appears from the record that the policy of the defendant fixed the value 
of the land covered by it at $7,000. In the policy issued by the Rhode Island 
Company the value of the house was fixed at $6,000. 

In addition to the $2,500 insurance on the house under the Rhode Island 
policy, there was $4,000 on the furniture. Suit was brought by Mrs. Harley against 
the Rhode Island Company, in which suit defendant company and the land bank 
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were made parties defendants. The suit was settled by payment of $2,500, the 
insurance on the house, plus $3,250 for insurance on the furniture. The $2599 
was paid to the land bank and held by it until Mrs. Harley determined whether 
she would exercise her option to reconstruct the building or to apply it to her 
mortgage debt. Finally she directed that it be applied to her mortgage debt. 

Judge Whaley filed his order February 12, 1932, and judgment was duly 
entered thereon. He adjudged that defendant is indebted to plaintiff for the 
face of the policy and interest thereon. 

The appeal from this order is predicated on seven exceptions. 

Exception 1 charges error because the trial judge held that the sole issue 
in the case is whether the taking out of the policy of insurance by Mrs. Harley, 
the mortgagor, constituted such additional insurance as was prohibited by the 
terms of the policy issued by defendant, because he overlooked the additional 
ground that by accepting $2,500, the proceeds of the Rhode Island policy, the 
bank extinguished its interest in the mortgaged property. 

Exception 2 challenges that same finding for the reason that the Rhode 
Island policy to Mrs. Harley, mortgagor, constituted additional insurance which 
was prohibited under plaintiff’s policy with defendant, for that plaintiff's mort- 
gage covered 102 acres of land in addition to the building, and plaintiff’s loan 


was made on an appraisal of $3,000 of the building which was destroyed and 
an appraisal of the land at $7,000. 


Exception 3 charges that it was error not to consider the provisions of the 
Federal Farm Loan Act (in evidence) to the effect that loans made thereunder 


shall not exceed 50 per cent. of the value of the land mortgaged and 20 per cent. 
of the value of the permanent insured improvements thereon. 


Exception 4 charges that it was error not to hold that plaintiff by accepting 
the $2,500, which was the proceeds of the Rhode Island Company policy, violated 


the conditions of defendant’s policy against additional insurance on the property 
covered by defendant’s policy. 


Exception 5 charges that it was error not to hold that it would be inequitable 
to allow plaintiff to recover $1,500 on the Stuyvesant Company policy after 
having received $2,500 on the Rhode Island Company policy, in view of the valu- 
ation of $3,000 fixed by defendant’s policy. 


Exception 6 charges error for not finding that the interest of plaintiff, as 


mortgagee, in the building insured by defendant’s policy at the time of the 


commencement of the suit was extinguished by the collection of $2,500 from 
Rhode Island Company. 


Exception 7 charges that it was error not to hold that plaintiff had no in- 
surable interest in the property covered by defendant’s policy at the time of 
the commencement of the suit, and, hence, cannot recover. 

It will be observed that these exceptions divide themselves into groups on 
interlocking questions, and it therefore becomes unnecessary to consider them 
separately. 

His honor, the trial judge, may have technically erred in saying that “the 
sole issue raised in this case is whether the taking out of the policy of insurance 
by the mortgagor, Mrs. Harley, constituted additional insurance which was pro- 
hibited under the terms of the policy issued by the defendant Company”; but 
there can be no contention that that was the fundamental issue out of which 
grew the subsidiary issues in the case; except the question raised by the third 
exception, which relates to the provisions of the Federal Farm Loan Act of 
Congress (12 USCA § 641 et seq.). 

{1] There can be no controversy over the proposition that the land bank, as 
mortgagee, had an insurable interest in the dwelling house covered by the mort- 
gage which Mrs. Harley gave to secure her loan from the bank. That interest 
was the debt, and that alone it did insure. Nor can there be any doubt that 
Mrs. Harley, as owner of the property, had an interest as such owner separate 
and distinct from that of the mortgagee which she could insure, and which she 
did insure. She made the loss under the policy which she took out payable to 
the mortgagee, as its interest should appear at the time of loss. 

The appellant’s counsel in their brief say: “We do not for one moment 
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contend that the mortgagee and mortgagor did not have separate interests which 
they were entitled to insure.” — ; 

“It is needless, then, to consider that question further. 

But appellant contends that: “When the mortgagor procured additional in- 
surance it was in violation of defendant’s contract with mortgagee and as said 
mortgagee benefits by such insurance to the extent of five-sixths (5/6) of the 
value of the insured building, we earnestly submit that said. mortgagee is now 
estopped to claim that it is entitled to collect or that it was damaged to the sum 
of ($1,500.00) Fifteen Hundred Dollars being the amount of defendant’s policy.” 

The conditions of defendant’s policy which it is contended are contravened 
by this action of the mortgagor are these: 

“ “Tt is understood and agreed that no insurance is permitted in addition to 
this policy unless the total insurance, including this policy, is entered in para- 
graph, above.” : t k i 

“This insurance is issued subject to the following conditions which are here- 
by made warranties by the insured and are accepted as part of the contract.” 

" “Unless otherwise provided by agreement in writing added hereto this com- 
pany shall not be liable for loss or damage occurring, (A) While the insured shall 
have any other contract of insurance, whether valid or not, on property covered 
in whole or in part by this policy.” 

It is conceded that the insured under the policy of the Stuyvesant Insurance 
Company, the plaintiff in this action, the land bank, did not itself procure any 
other insurance. It would seem that the decree of Judge Whaley, supported by 
the authorities which he cites, and others brought to our attention, correctly 
disposes of the issues brought to him, unless it be found that the plaintiff has 
estopped itself to claim under defendant’s policy, because: 

1. Of the provisions of the Federal Farm Loan Act relating to the premises; 
and 

2. That the plaintiff having accepted the proceeds of the Rhode Island policy, 
to wit, $2,500, has ratified the act of the mortgagor in procuring the insurance 
as the act of its agent, and thereby has procured the additional insurance on its 
mortgage debt in violation of the provisions of its policy insuring its mortgage 
debt in defendant’s company. 

2} As to the first proposition: It is true that the Federal Farm Loan Act 
limits the amount of loans which may be made under it to 50 per cent. of the 
value, of the land and 20 per cent. of the permanent insured improvements there- 
cn. This is a regulatory provision for the guidance of the officers of such banks 
in making loans, a violation of which may subject the officer of the bank to 
punishment, but no authority has been cited to show that mortgages given to 
secure such loans are void, and uncollectible. If valid and collectible, the con- 
tracts which insure them must be valid and enforceable. 

The second position turns upon the doctrine of ratification, and its effect 
by way of estoppel. 

Did the land bank adopt.the act of Mrs. Hrley in procuring the insurance 
on her dwelling as its own act made through its agent? And is it thereby 
estopped to enforce the claim of insurance under defendant’s policy? 

Webster’s New International Dictionary defines “ratify” thus: “To approve 
and sanction: to make valid: confirm: establish: to give sanction to something 
done by an agent or servant.” 

Corpus Juris, vol. 52, p. 1144, gives this definition of “ratification”: “While 
it has been said that ratification cannot be accurately defined, generically the 
word always expresses the same idea; and, it is variously defined as the act of 
giving sanction and validity to something done by another; the adoption by a 
person as binding upon himself of an act done in such relations that he may 
claim it as done for his benefit, although done under such circumstances as 
would not bind him but for his subsequent assent.” 


Now the contract between the plaintiff and the insurer, the defendant, pro- 
vided that if the insured procured additional insurance without the consent of 
the insurer the policy should become void. It is conceded that the insured did 
not by its own voluntary act procure such insurance. It accepted the benefits 
of additional insurance procured by the mortgagor. What effect did that action 
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have upon the liability of this defendant, insurer, to the paintiff, insured? Digq 
it constitute additional insurance? If it should be assumed (which is not done) 
that the action of the plaintiff amounted to ratification of the action of Mrs. 
Harley, mortgagor, it did not amount to additional insurance of its interest. The 
case of Walker v. Queen Insurance Company et al., 136 S. C. 144, 134 SE. 263, 
52 A. L. R. 259, and authorities there cited, conclusively demonstrate that this 
was not an independent contract between the land bank and the Rhode Island 
Insurance Company. We cite this from page 164 of that case in 133 S. C, 134 
S. E. 263, 270: “It is universally held that the open mortgage clause does not cre- 
ate a new and independent contract between the insurance company and the 
mortgagee; that the original contract between the company and the insured 
remains; that the mortgagee has no insurable interest in the property insured: 
that he does not recover in the event of loss, as the party insured, but as the 
beneficiary under the policy, of the amount recoverable, in the right of the 
insured.” 

From the same case, page 166 of 136 S. C., 134 S. E. 263, 271: “Making the 
‘loss, if any, payable to Hulman & Cox, mortgagees,’ was not an insurance of 
their mortgage interest in the property.” Citing Continental Ins. Co. v. Hulman, 
92 Ill. 145, 34 Am. Rep. 122. 

Further from the Walker Case, pages 166, 167 of 136 S. C.. 134 S. E. 263, 271: 
“It has been repeatedly held by this court that such an indorsement does not 
operate as an assignment of the policy, nor as a contract to insure the interest of 
the mortgagees, but that they can claim only what the party originally insured js 
entitled to recover under his contract.” Citing Franklin v. Insurance Co., 119 
Mass. 240. 

[3] It seems plain that in accepting the money paid to it by Mrs. Harley 
from the proceeds of the policy on her dwelling house which she had with Rhode 
Island Insurance Company, the land bank did not directly, or indirectly, procure 
additional insurance of its mortgage interest, and hence has not violated the 
condition of its policy with defendant relating to and prohibiting additional 
insurance. 

In these circumstances the doctrine of estoppel has no application. 

[4] The exceptions which present the question that by the acceptance by 
the land bank of $2,500, the proceeds of the insurance on the dwelling by the 
Rhode Island Insurance Company, the mortgage has been extinguished, and 
that therefore plaintiff has no interest under the policy of this defendant which 
it can enforce in this action, is untenable; the mortgage has not been paid, has 
not been extinguished; there is still due on it a considerable sum. 

The exceptions are overruled, and the judgment affirmed. 

Blease, C. J., and Stabler, J., concur. 

Carter, J., disqualified. 


GIRARD FIRE & MARINE INS. CO. et al. v. FARMER et al. No. 1586—5956 
Commission of Appeals of Texas, Section A. Nov. 9; 1932. 
53 Southwestern Reporter (2d) 1016. 
1. INSURANCE. 


Insurers’ purchase of mortgage debt after fire damaged mortgaged property, 
sold by insured without transferring policies, did not extinguish debt. 

(For other cases, see Insurance, Dec. Dig. § 606[2].) 

2. INSURANCE. 

Insurer, liable on fire policy to owner of mortgaged property, held not sub- 
rogated to mortgagee’s rights under mortgage clause. 

(For other cases, see Insurance, Dec. Dig. § 606[2].) 

Error to Court of Civil Appeals of Sixth Supreme Judicial District. 

Action by Mrs. Gladys Farmer against the Girard Fire & Marine Insurance 
Company, in which George S$. Wright, as trustee for the Pacific Fire Insurance 
Company, and others intervened. A judgment for plaintiff and intervener against 
defendant was affirmed by the Court of Civil Appeals [36 S.W.(2d) 282], and 
defendant brings error. 

Judgments affirmed. 
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E. G. Senter, of Dallas, for plaintiff in error. 

Thompson, Knight, Baker & Harris, George S. Wright, and Coffman & 
Coffman, all of Dallas, for defendants in error. 

Critz, J. bit a , , J 

The facts of this case are undisputed; hence only a question of law is 
involved. As shown by the record before us, one G. P. Collins owned certain 
property in the city of Dallas, Tex. Gaulding Mortgage Company held a mort- 
gage or deed of trust on this property to secure the payment of an indebtedness 
in the principal sum of $2,500 owned by Collins. The mortgage in question required 
the owner to keep the improvements on the property insured against loss by fire 
for the benefit of the holder as his interest might appear. 

In obedience to his contract above, and for his own benefit as well, Collins 
took out three policies of fire insurance covering the improvements on the 
above premises aggregating $3,500. Each of these policies contained the usual 
loss payable clause in favor of Gaulding Mortgage Company. 

After the happening of the above events, and while the above three policies 
were in force, Collins sold and conveyed the property in question to Mrs. 
Gladvs Farmer. Mrs. Farmer either assumed or took the property subject to 
the loan and debt held by the mortgage company. At the time she purchased the 
property, Mrs. Farmer expressly told Collins that she would not take over any 
of his insurance, but would get her own insurance through another agency. 
Thereupon Mrs. Farmer took out a policy of insurance in Girard Fire & Marine 
Insurance Company, hereafter called the Girard Company, in the sum of $4,050. 
This policy also contained the loss payable clause in favor of the mortgage com- 
any. 

“All four policies above mentioned are Texas standard policies. 

After the happening of the above events, and with all four policies uncanceled 
and in force so far as time ,of coverage was concerned, the property insured 
was damaged by fire in an amount in excess of $4,050. 

The case was tried on an agreed statement of facts, and we here copy from 
same as follows: 

“Shortly after the fire Mrs. Farmer called the Gaulding Mortgage Company 
over the phone advising that company of the fire, and that the Girard Fire & 
Marine Insurance Company had issued the $4,050.00 above described to her. A 
few days later Mrs. Farmer went to the office of the Gaulding Mortgage Company 
and was then advised by the Gaulding Mortgage Company that there was some 
interest in arrears on the mortgage, and Mrs. Farmer left the policy of the 
Girard Fire & Marine Insurance Company with the Gaulding Mortgage Company 
as security for the mortgage held by it. 

“On the 14th day of September, 1928, Mrs. Gladys Farmer executed and filed 
with Girard Fire & Marine Insurance Company proof of loss, which was accept- 
able to the Girard Fire & Marine Insurance Company. On the 22nd day of 
November, 1928, Gaulding Mortgage Company executed and. delivered to each 
of the three companies carrying the G. P. Collins insurance a proof of loss, to 
which no objection was made, each of said companies taking the position, how- 
ever, that there was no liability under its policy. 


“In April, 1929, Mrs. Gladys Farmer, the assured under the Girard Fire & 
Marine Insurance Company policy, executed written transfer to the Gaulding 
Mortgage Company of any and all claims she had against Girard Fire & Marine 
Insurance Company under the policy of insurance issued by said company, 
as security for the Gaulding Mortgage Company mortgage on the property 
described in said policy. 

“After the fire the Pacific Fire Insurance Company, the London & Lancashire 
Insurance Company, and the Mercantile Insurance Company each claimed there 
was no liability under the respective policies issued by said companies to the 
assured named in said policies or to Mrs. Gladys Farmer, and all parties to 
this cause agree that that’claim is correct, the Girard Fire & Marine Insurance 
Company claiming, however, that the companies carrying the Collins insurance 
were liable for the whole amount of the mortgage, and that the Girard Fire & 
Marine Insurance Company was liable only for the difference between the 
mortgage and the damage of $4050.00. 
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“On June 3, 1929, in consideration of the amount then due upon said mort. 
gage the Gaulding Mortgage Company transferred to Geo. S. Wright as trustee 
for the three insurance companies carrying the Collins policies said deed of trust 
notes and mortgage securing the same and all claims that it might have against 
the Girard Fire & Marine Insurance Company under its policy, No. D-1034, 

“And on the same date Mrs. Gladys Farmer, the assured named in Girard 
Fire & Marine Insurance Company policy, transferred all rights or claim she 
might have against said Girard Fire & Marine Insurance Company to said 
Geo. S. Wright as trustee for said three insurance companies, and the amount 
of money paid by said Geo. S. Wright as trustee for said three insurance com- 
panies was not made as a payment under said policies, but as a purchase as 
trustee for said three insurance companies of said deed of trust notes and mort- 
gage securing the same. 

“In open court the Girard Fire & Marine Insurance Company, through its 
counsel, stated that no claim was made by the Girard Fire & Marine Insurance 
Company that its policy of insurance was void, but that its position was that 
the companies carrying the policies in the name of Collins were liable to the 
mortgagee to the extent of the mortgage debt, and that the Girard Fire & 
Marine Insurance Company was responsible to Mrs. Gladys Farmer only for 
the difference between the mortgage debt and the amount of loss and damage. 
The plaintiff and the intervenor, Geo. S. Wright, trustee, stated to the court that 
they claimed that the Girard Fire & Marine Insurance Company was liable for the 
$4050.00 with interest, under the facts in the case Geo. §. Wright as trustee and 
assignee being entitled to $3048.84 as of date November 15, 1929, and Mrs, 
Gladys Farmer being entitled to $1244.16 as of date November 15, 1929.” 

Under the above record, the district court rendered a judgment against the 
Girard Company for the full amount of its policy $4,050. This judgment was 
apportioned $1,244.16 to Mrs. Farmer and $3,048.84 to the trustee. In other words, 
the district court held the Girard Company liable for the entire loss. On appeal 
by the Girard Company, the Court of Civil Appeals, in an opinion on rehearing, 
in all things affirmed the judgment of the district court. 36 S.W.(2d) 282. The 
Girard Company brings error. 

From what has been said it appears that this suit involves a dispute between 
the first three insurance companies who issued policies to Collins and the Girard 
Company who issued the policy to Mrs: Farmer. 


At this point it will be noted that the three Collins policies each contained 
the following stipulation: “On payment to such mortgagee of any sum for loss 
or damage hereunder, if this company shall claim as to the mortgagor, or owner, 
no liability existed, it shall, to the extent of such payment, be subrogated to the 
mortgagee’s right of recovery and claim upon the collateral to the mortgage debt.” 

From the statement we have made, it is evident that, at the time this case 
was tried in the district court, Wright, as trustee for the three companies who 
issued the Collins policies, held the claim of Mrs. Farmer against the Girard 
Company, so far as its liability on the mortgage was concerned. Such trustee 
also held the claim of the mortgage company against Mrs. Farmer and against 
the property and the Girard Company to the same extent. Under such circum- 
stances, the trustee is asserting the right to collect from the Girard Company 
the mortgage debt taken over by him from the mortgage company. 


[1] When the fire occurred, the Girard Company had no defense to any 
claim of Mrs. Farmer for the full amount of its policy. She had refused to 
take over the Collins policies, and had taken out her own insurance, as she had 
a perfect right to do. The three companies carrying the Collins insurance each 
had a complete defense to any claim by either Collins or Mrs. Farmer. This 
was because Collins had sold the property to Mrs. Farmer, and such _ policies 
had never been transferred to her. By virtue of the mortgage clause above 
quoted, the only right the mortgage company had against the three companies 
who had issued the Collins policies was to require them to take up its mortgage 
debt. This they did: but, in view of the fact that they were not in any way 
liable to Mrs. Farmer, their purchase of said debt did not extinguish it, but 
left it in full force so far as any rights she had were concerned. 

It appears from what we have said that the three companies who had issued 
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the policies to Collins owed him no liability, and also they owed no liability to 
Mrs. Farmer. The mortgage clause above quoted, in legal effect, provides that, 
if the companies issuing them owe no liability to the mortgagor or owner on 
account of any loss or damage to the property, on payment of such mortgage, 
they should be subrogated to the rights of the mortgagee, etc. We have already 
demonstrated that these three companies owed no duty to either Mrs. Farmer or 
to Collins. It follows, since the Girard Company owed Mrs. Farmer the duty 
to pay the amount of the policy by paying the mortgage to its holder, and paying 
to her the balance, that it owed the trustee of the three companies who issued 
the Collins policies, as the holder of the mortgage debt, the amount thereof, and 
owed Mrs. Farmer the balance. The trial court and Court of Civil Appeals boti: 
so adjudged. sie ee | 

[2] The Girard Company contends that, since its policy contains the same 
clause as is above quoted and discussed, it has the same rights as the first three 
companies. This contention must be overruled as to that company because the 
mortgage clause contained in its policy cannot apply in this case. This is 
because the Girard Company did owe the owner a liability, and such clause 
only applies in cases where the insurer owes no liability to the owner. 

“We recommend that the judgment of the Court of Civil Appeals and district 
court be both affirmed. 

Cureton, C. J. 

Judgments of the district court and Court of Civil Appeals both affirmed, 
as recommended by the Commission of Appeals. 


SPRINGFIELD FIRE & MARINE INS. CO. v. HASSEN. No. 987. 
Court of Civil Appeals of Texas. Eastland. Oct. 14, 1932. 
Rehearing Denied Nov. 18,. 1932. 
53 Southwestern Reporter 1031. 
INSURANCE. 

Stipulations in agreement between insurer and insured that insurer did not 
waive any of its rights in investigating and appraising loss would not be extended 
by implication beyond their exact terms. 

(For other cases, see Insurance, Dec. Dig. § 397.) 

Error from District Court, Eastland County; Geo. L. Davenport, Judge. 

Action by John Hassen against the Springfield Fire & Marine Insurance 
Company. Judgment for plaintiff, and defendant brings error. 

Reversed and remanded. 

Thompson, Knight, Baker & Harris and Pinkney Grissom, all of Dallas, for 
plaintiff in error. 

Conner & McRae, of Eastland, for defendant in error. 

Hickman, C. J. 

This is a suit upon-a policy of fire insurance issued by plaintiff in error to 
defendant in error for the sum of $3,000, so itemized as to: distribute $2,000 
thereof on a stock of merchandise and $1,000 thereof on furniture and fixtures. 
A fire occurred, burning some of the property out of sight and damaging the 
remainder. There are so many unrelated questions presented that a discussion of 
all of them, and a statement sufficient to disclose how each arose, would cover 
many pages of unprofitable reading. We shall therefore discuss those questions 
only upon which a reversal of the judgment below will be ordered, making such 
statements in connection with each as are necessary for an understanding of the 
points decided. 

The policy contained this provision: “This entire policy, unless. otherwise 
provided by agreement indorsed hereon or added hereto, shall be void if the in- 
sured now has or shall hereafter make or procure any other contract of insur- 
ance, whether valid or not, on property covered in whole or in part by this policy.” 
There was an agreement elsewhere in the policy permitting a total concurrent in- 
surance of $65,000, as follows: $60,000 on stock and $5,000 on furniture and fix- 
tures. Defendant in error admittedly violated this provision limiting the amount 
of insurance by carrying policies totaling $6,000 on the furniture and fixtures. 
There was no violation with reference to the amount of concurrent insurance 
permitted on the stock of merchandise. Shortly after the fire occurred, and be- 
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fore plaintiff in error and the other insurance carriers took any steps toward 
ascertaining the cause of the fire and the amount of the loss, an instrument in 
writing was executed by the parties hereto designated as a nonwaiver agreement 
The substance of the’ agreement was that plaintiff in error did not waive any 
of its rights under the terms of the policy by its action in investigating the cause 
of the fire, the amount of loss, or other matters relative to the claim of defend- 
ant in error. Plaintiff in error pleaded defendant in error’s violation of the cop- 
current insurance provision of the policy as a defense to liability, and defendant 
in error pleaded a waiver by insurer of its right to rely upon the forfeiture pro- 
vision, and sought to avoid the effect of the nonwaiver agreement by allegations 
that same was procured through fraud. In answer to a special issue, the jury 
found that such agreement was procured through fraud, and it is assigned that 
there was no evidence warranting the submission of the issue or supporting the 
finding of the jury. We sustain this assignment. There is nothing to write in 
disposing of this assignment further than that there was no evidence of fraud 
pointed out in the briefs, and we have discovered none in the statement of facts, 

It would appear from the record that the parties would have been able to 
agree on the amount of damages to the furniture and fixtures had it not been 
for their inability to agree upon the damages to the stock of goods. Their failure 
to agree on the last-named item resulted in an arbitration proceeding as pro- 
vided by the policy. Upon the trial, the defendant in error was relieved from 
the binding effect of this arbitration by a jury finding of partiality and unfair 
dealings on the part of the umpire and one of the appraisers. It is assigned that 
there was no evidence authorizing the submission of the issue to the jury as to 
the appraisers being disinterested, or as to the fairness of their proceedings. We 
are not satisfied with the evidence supporting the answers of the jury to these 
issues, but have decided that we cannot sustain the assignment that there was no 
evidence warranting their submission. 

The agreement for submission to appraisers of the question of the amount 
of damages to the stock of merchandise contained a nonwaiver stipulation similar 
to that described above, the effect of which was to prevent the appraisement pro- 
ceedings from resulting in a waiver of the rights of the parties under the policy. 
To avoid the effect of his violation of the provision of the policy with reference 
to concurrent insurance, the insured pleaded what he designates as a waiver and 
estoppel, alleging that the acts and conduct of plaintiff in error constituted a 
waiver of its right to rely upon the forfeiture provision of the contract, notwith- 
standing these nonwaiver agreements, and that because of such acts and conduct 
the insurer was estopped to rely upon such forfeiture provision. The issues of 
both waiver and estoppel were submitted to the jury, in answer to which issues 
the jury found that insurer did not waive, but that it was estopped. 

It is assigned that there was no evidence of an estoppel. We are unable 
to understand how the jury could have determined that the facts were insuffi- 
cient to constitute waiver, but were sufficient to work an estonpel. All the facts 
pleaded and proved had reference to a waiver, and the pleader used the words 
“waiver” and “estoppel” interchangeably. There is a total absence from the record 
of any facts which would constitute an estoppel as distinguished from a waiver. 
The findings seem to be conflicting. Some of the evidence did tend to establish 
a waiver, notwithstanding the nonwaiver agreements, but the jury has determined 
that it was insufficient for that purpose, and we hold that it was insufficient to 
raise the issue of estoppel. 

In explanation of our statement above that there was some evidence of a 
waiver, notwithstanding the nonwaiver agreements, we think it proper, in view 
of another trial, to observe that the stipulations in the nonwaiver agreement will 
not be extended by implication beyond their exact terms. Acts not coming within 
the plain import of the nonwaiver agreements may operate as a waiver. 

Some errors were committed in the admission of evidence, as pointed out 
in assignments of error Nos. 49, 50, and 51, but these will not likely occur upon 
another trial, and need not be discussed. 


For the errors above pointed out, the judgment of the trial court will be re- 
versed, and the cause remanded. 
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FIRE ASS’N OF PHILDELPHIA v. CRAWFORD. No. 2269. 
Court of Civil Appeals of Texas. Beaumont. Oct. 27, 1932. 
54 Southwestern Reporter (2d) 181. 
2, INSURANCE. 

Interest on judgment from September Ist held not excessive under fire policy 
providing for payment 60 days after notice of loss, where notice was given within 
10 days after fire on June 18th. 

(For other cases, see Insurance, Dec. Dig. § 598.) 


Appeal from District Court, Angelina County; C. E. Brazil, Judge. 

Action by L. Y. Crawford against the Fire Association of Philadelphia. From 
a judgment for plaintiff, defendant appeals. 

Affirmed. 


Mantooth & Denman, of Lufkin, and Thompson, Knight, Baker & Harris, of 
Dallas, for appellant. 

Fairchlid & Redditt, of Lufkin, for appellee. 

O’Quinn, J. 

Crawford sued the insurance association in the district court of Angelina 
county, Tex., to recover the sum of $2,500 on a fire insurance policy issued to 
him by appellee covering a house situated on the south side of Wettermark street 
in the city of Nacogdoches, Tex. This appeal is from a judgment in favor of 
Crawford for $2,250. 

Appellant’s first two assignments urge that the judgment was error because 
appellee did not plead and prove that he owned the building described in the 
policy, at the date of the policy, and the date of the fire. 

[1] The assignments are overruled. When the allegations in the petition 
are given all reasonable intendments to which they are entitled, we think the pe- 
tition sufficient. Furthermore, appellant’s answer on the merits consisted of a 
general demurrer and a general denial. The judgment recites that appellant 
waived all of its pleadings except its general denial, and further recites that 
counsel for the parties agreed that the only issue involved in the case was the 
amount of damages recoverable for the loss. This was an acknowledgment on 
the part of appellant that all other matters relating to appellee’s right to recover 
sufficiently appeared. Accordingly, the court submitted only one issue to the jury, 
which required them to find the amount of the loss or damage suffered to the 
building involved by reason of the fire, which they answered to be $2,250. There 
was no exception to the charge, nor is there any complaint here pointing to the 
recitals in the judgment above stated. 


[2] Appellant challenges the judgment for interest on the amount of the 
judgment, $2,250, from September 1, 1931, until paid, as error and excessive, be- 
‘cause allowed “from an erroneous date.” We do not think this assignment can 
be considered. It points out no specific error. It merely says that interest was 
allowed from an “erroneous date,” not in any wise suggesting the date from 
which interest should have been allowed. But, if considered, we do not believe 
any error is shown. The policy provided: “* * * The sum for which this com- 
pany is liable pursuant to this policy shall be payable sixty days after due notice 
ascertainment, estimate and satisfactory proof of loss have been received by this 
company in accordance with the terms of this policy. * * *” 

The fire occurred June 18, 1931. Notice was given and claim made and filed 
with the company in ten days. That, under the terms of the policy just above 
quoted, made the loss payable about August 28, 1931. Appellant made no effort 
to show proof of loss was made at any other time. If the insurance was due to 
be paid sixty days after notice of loss, proof of loss, and claim for loss were made, 
then appellee was entitled to interest from the expiration of said sixty days, which 
would have been about August 28, 1931. The judgment allows interest from Sep- 
tember 1, 1931. Excessiveness in interest is not shown. Delaware Underwriters 
& Westchester Fire Ins. Co. v. Brock, 109 Tex. 425, 211 S. W..779; Fire Ass’n 
v. Strayhorn (Tex. Com. App.) 211 S. W. 447; Great American Ins. Co. v. D. W. 
Ray & Son (Tex. Com. App.) 15 S.W.(2d) 223. 

No error appearing, the judgment should be affirmed, and it is so ordered. 

Affirmed. 
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CHICAGO FIRE & MARINE INS. CO. v. HERRING. No. 
Court of Civil Appeals of Texas. a Oct. 19, 1932. 
Rehearing Denied N 23, 1932. 
54 Southwestern eeaneas (2d) 236. 


3896, 


2. INSURANCE. 

Evidence held to support plaintiff's plea of waiver of formal proofs of oss 
in action on fire insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

3. INSURANCE. 

Courts are reluctant to declare forfeiture of fire insurance policy solely on 
ground of failure to furnish formal proofs of loss. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

4. INSURANCE. 

Generally, formal proofs of loss may be waived by insurer lulling insured 
into believing that they will not be required. 

(For other cases, see Insurance, Dec. Dig. § 558[1].) 

Appeal from District Court, Lubbock County; Homer L. Pharr, Judge. 

Action by Guy Herring against the Chicago Fire & Marine Insurance 
pany. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Bean & Duggan, of Lubbock, for appellant. 

Vickers & Campbell, of Lubbock, for appellee. 

Martin, J. 

Appellee held a fire insurance policy with appelant for $3,500 on a dwelling 
house located in Mexia, Tex. While the policy was in force, a fire occurred 
which partially destroyed this building. Appellee claimed damages of $946.48. 
An adjuster representing appellant, after investigating the loss, executed a 
written agreement with appellee, reading in part as follows: “And by way of a 
compromise it is hereby stipulated and agreed that the sound cash value of said 
insured property immediately preceding the loss and the total loss and damage 
thereto are as follows: $750.00. * * * Said Insurance Company shall not be held 
or deemed to have waived any of its rights in the premises nor waived formal 
proofs of loss.” 

Appellant having refused to make payment, appellee filed suit, pleading the 
terms of his policy and that formal proofs of loss had been waived 

The issues submitted to the jury having been found against appellant, judg- 
ment was entered for appellee for $750. 

[1] Certain testimony offered in proof of the waiver pleaded was objected 
to, among other reasons because it tended to contradict and vary the terms of 
the written contract mentioned above in that it was therein stipulated that forma! 
proof of loss was not waived, it being claimed that all prior and contemporaneous 
statements of parties to same were inadmissible to vary its terms. A sufficient 
enswer to this is found in the following answer of the witness to which the 
above objection was lodged: “Well, after this agreement was signed and the 
$750.00 was agreed on as the amount they were to pay me, I asked Mr. Goodwin 
and Mr. Cox if there was any further papers that they required me to sign, that 
I was leaving the next morning for Lubbock and it was about five hundred 
iniles out there and I didn’t want to have to come back down there to sign any 
papers and if there was any other papers that they wanted. 
them then, and they both told me that there was not 
they said, ‘that is all that is necessary and now you 
your house.’ ” 

[2] We are further of the opinion that there was evidence to support the 
pleaded defense of a waiver of formal proofs of loss, which it affirmatively 
appears was never made by appellee. ; 

{3, 4] That such provision may be waived is too well settled to require the 
citation of autforities. The courts are reluctant to declare a ware 8 on. this 
ground alone. Continental Ins. Co. v. Nabors (Tex. Civ. App.) 6 S.W.(2d) 151, 
155, and authorities there cited. Generally it may be stated that a formal proof 
of loss may be waived by the insurer lulling the insured into believing that such 
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can go ahead and repair 
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will not be required. 26 C. J. 396; Jenkins v. Franklin Fire Ins. Co., 282 Pa. 
380, 127 A. 836. 

We are not completely convinced that the evidence objected to necessarily 
contradicted the terms of the instrument above quoted; such purported only, if 
fairly construed, perhaps, to protect the insurer against a waiver of formal proof 
of loss arising from the fact that it had.signed this instrument agreeing on the 
cash value of the property. It seems doubtful if it was sufficeintly broad to 
cover a waiver based upon any and all other causes. It is, however, not neces- 
sary to specifically decide this. 

“The quoted statement appearing to have been made subsequent to the sign- 
ing of the instrument in question was admissible. Believing the evidence suf- 
ficient, the judgment is affirmed. 


DUNCAN vy. FEDERAL UNION INS. CO. No. 7256. 


Supreme Court of Appeals of West Virginia. Nov. 22, 1932. 
166 Southeastern Reporter 813. 
INSURANCE. 

In suit on fire policy, plaintiff's evidence showing waiver, estoppel, or avoid- 
ance of defensive matters under special pleas, keld inadmissible under pleadings 
(Code 1931, 56-4-21, 22). 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 


Syllabus by the Court. 

In a suit on a fire insurance policy, where defendant has filed statement in 
writing of defenses relied upon to defeat the suit, as provided for in Code 
56-4-21, and the plaintiff has filed no statement in writing specifying in general 
terms or otherwise his reliance upon any matter in waiver, estoppel, or confession 
and avoidance of any material matter of defense set up by defendant’s statement 
of defenses, as provided for in Code 56-4-22, he cannot, over objection, introduce 
evidence on the trial showing, or tending to show, waiver, estoppel, or confession 
and avoidance of the matters relied upon for defense. 

Error to Circuit Court, Cabell County. 

Suit by Emma Hope Duncan against the Federal Union Insurance Company. 
To review a judgment in favor of the plaintiff, defendant brings error. 

Judgment reversed, verdict set aside, and the case remanded. 

John E. Jenkins, of Huntington, for plaintiff in error. 


Jean F. Smith and John J. Hamrick, both of Huntington, for defendant in 
error. 


LIvELY, J. 


From a verdict and judgment for $500 against it, entered on October 15, 1931, 
defendant prosecutes error. 

The policy covered certain personal property destroyed or damaged by fire 
within the life of the policy. 


Defendant pleaded the general issue, and set up special matters of defense by 
four pleas. Plea No. 1 set up increased hazard from an incubator kept in one 
of the rooms, where the fire originated, in which incubator kerosene or other 
inflammable fluid was used for heating it, as preventing recovery under the 
policy, which provided that “unless otherwise provided by agreement in writing 
added hereto this company shall not be liable for loss or damage ocurring * * * 
while the hazard is increased by any means within the control or knowledge of 
the insured.” Plea No. 2 set up that the action could not be maintained because 
proof of loss showing the time and origin of the fire, the interest of the insured 
and of all others in the property, the cash value of each item thereof, and the 
amount of loss or damage thereto had not been rendered to defendant by plaintiff 
within sixty days after the fire; a requirement of the policy, which also provided 
that no suit or action should be maintained unless all of the requirements of the 
policy have been complied with. Plea No. 3 set up that under the policy no suit 
could be maintained unless the insured had complied with all of the requirements, 
and that plaintiff could not maintain its suit because it had not complied with 
the requirement in respect to furnishing proof of loss. Plea No. 4 set up the 
defense that the plaintiff had paid only $80 per $100 for a three-year term; 
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whereas, by reason of keeping the incubator in one of the rooms the hazard “< 
increased, the premium should have been $2.50 more on the $100, or a premium 
rate of $3.30; and that therefore if a recovery was had, it should be limited to 
5/33 of the actual loss sustained. 

These pleas were filed under Code, 56-4-21, which provides, in substance, that 
if the defense be that the action on an insurance policy cannot be maintained 
because of failure to perform or comply with, or violation of, any clause, condi- 
tion, or warranty, defendant must file a statement in writing specifying the par- 
ticular clause, condition, or warranty in respect to which such failure or violation 
is claimed; which statement must be sworn to, the affiant stating therein his 
belief that evidence at the trial will support such defense. 

To these special pleas, plaintiff replied generally and issue was joined. Under 
Code, 56-4-22, it is provided, in substance, that if plaintiff intends to rely upon 
any matter in waiver, estoppel, or in confession and avoidance of any matter 
which may have been stated by defendant, plaintiff must file a statement in writing 
specifying in general terms the matter on which he intends so to rely, which 
statement must be verified; the affiant stating therein his belief that the matter 
of reply will be supported by evidence at the trial. Plaintiff did not file this 
verified statement in writing setting up waiver, estoppel, or confession and avoid- 
ance, but contented herself with general replication to the pleas. 


Upon the trial, it was proven that the fire occurred on April 16, 1931, and 
that proof of loss was furnished to defendant on July 22, 1931, which was over 
three months after the date of the fire; and that on August 8, 1931, seventeen 
days after the proof of loss was filed, this suit was begun. In order to avoid the 
failure to furnish proofs of loss within sixty days, and the institution of the 
suit seventeen days after filing such proofs, plaintiff tendered a letter to her from 
defendant’s local agent dated June 22, 1931, in which she was advised that the 
local agent had received a letter from defendant saying it had been informed that 
the incubator caused the fire; but even if that was not true, the presence of the 
incubator in the building increased the hazard, and rendered the policy void; that 
it had been further informed that a Mr. Rinard (an adjuster) had endeavored to 
adjust the loss under a nonwaiver agreement which she had refused to sign, and 
that she had turned the matter over to an attorney; and under such circumstances, 
it could do nothing further in the matter. The local agent then added: “From the 
above, you can see the company’s attitude and, therefore, we do not know any- 
thing that can be done except to let your attorney proceed with the suit.” The 
introduction of this letter was objected to, but the court overruled the objection 
and permitted it to go to the jury. 


Evidently the court took the view that this letter was a denial of liability (or 
at least that the jury might so find), and was a waiver of proof of loss, and 
waiver of the condition of the policy that loss was not payable until sixty days 
after proof of loss had been filed, and that no suit should be maintainable on the 
policy unless all the requirements therein had been complied with. Was it error 
to admit this letter in evidence under the pleadings above set out? Defendant 
argues that it was; that no waiver, estoppel, or confession and avoidance of the 
matters set up by its special pleas and general reply thereto was admissible; and 
therefore its motion to dismiss the action as prematurely brought, made at the 
close of plaintiff's evidence, should have been sustained. Plaintiff argues that the 
policy does not provide for forfeiture for failure to furnish proof of loss, but 
only delays right of action (Munson vy. German-American Fire Ins. Co., 55 W. Va. 
23, 47 S. E. 160), and proof having been filed more than three months after the 
fire her right to sue was not lost, but delayed; and defendant, by the letter above 
set out, having denied liability, suit was maintainable at any time after the denial. 
This statement of the law is correct, for the weight of authority is that a denial 
of liability or refusal to pay is a waiver of provisions of the policy that suit 
shall ‘not be brought within a certain time after loss, or after furnishing proofs 
of loss, and a suit may be maintained without waiting for the expiration of the 
agreed time for commencing suit. Of course, there must be a waiver by unequiv- 
ocal denial of liability. Clark Millinery Co. y. Nat. Union Fire Ins. Co., 160 
N. C. 130, 75 S. E. 944, annotated in Ann. Cas. 1914C, 367; Morris v. Dutchess 
Ins. Co., 67 W. Va. 368, 68 S. E. 22. So, the question here presented is whether 
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the alleged unequivocal denial of defendant’s liability as contained in the agent’s 
letter was properly admitted under the pleadings. 

The statement in writing of defenses relied upon to defeat recovery in Code, 
56-4-21, and the statement in reply thereto setting up waiver, estoppel, or con- 
fession and avoidance, directed to be filed by Code, 56-4-22, are pleadings. Crouch 
y. Ins. Co., 104 W. Va. 605, 140 S. E. 681. It is apparent that one purpose of 
these sections was to eliminate from the trial all conditions and clauses of ‘the 
policy contract not in issue, narrow the issue or issues, and prevent surprise. 
Capehart v. Mutual Benefit, etc, Co., 111 W. Va. 161 S. E. 609. Here, 
defendant gave notice to plaintiff that her suit had been brought within sixty days 
after her proof of loss had been furnished, a premature action. By her general 
replication, she controverted that fact, but when it was proven that her proof of 
loss was furnished on July 22, 1931, and the action was begun August 8, 1931, 
seventeen days after filing proof of loss, she attempted to show and was per- 
mitted to put in evidence a letter of June 22, 1931, purporting to show an un- 
equivocal denial of liability which would obviate not only the necessity for fur- 
nishing proof of loss (later filed on July 22, 1931), but the further requirement of 
the policy that she could not sue before the expiration of sixty days after fur- 
nishing proof of loss. In other words, she attempted to show waiver and estoppel. 
Note the language of said Code, 56-4-22. It says that: “If the plaintiff intends to 
rely upon any matter in waiver, estoppel, or in confession and avoidance of any 
matter which may have been stated by the defendant as aforesaid, the plaintiff 
must file a statement in writing, specifying in general terms the matter on which 
he intends so to rely,” etc. This is mandatory in character. Capehart v. Mutual 
Benefit, supra. It is a basic rule that there must be a pleading on which to base 
offered evidence. Where plaintiff, on a policy contract, files no statement in writ- 
ing specifying in general terms or otherwise his reliance upon any matter in 
waiver, estoppel, or confession and avoidance of any material defense set up by 
defendant, he cannot, if objected to, introduce evidence showing or tending to 
show waiver, setoppel, or confession and avoidance. Riley v. Etna Ins. Co., 80 
W. Va. 226, 240, 92 S. E. 417, L. R. A. 1917E, 983; 28 A. L. R. 810, note. 

It was error to permit the letter of the local agent of defendant to go to the 
jury over objection, for the reasons above stated; and it follows that the motion 
of defendant, made at the conclusion of plaintiff's evidence, to strike plaintiff’s 
evidence on the ground that the suit was prematurely begun, should have been 
sustained. 

The judgment is reversed, the verdict set aside, and the case remanded. 

Judgment reversed; verdict set aside; case remanded. 





IMPERIAL BUILDING & LOAN ASS’N v. TNA INS. CO. No. 7372. 
Supreme Court of Appeals of West Virginia. Nov. 22, 1932. 
Rehearing Denied Dec. 29, 1932. 

166 Southeastern Reporter 841. 

1. INSURANCE. 
In absence of estoppel or fraud, insurer’s obligation to mortgagee under 
standard mortgage clause attached to fire policy is prospective. 
(For other cases, see Insurance, Dec. Dig. § 581.) 
2. INSURANCE. 
Where mortgagee had no interest in insured property not owned by mortga- 
gor, standard mortgage clause attached to fire policy held invalid. 
The insured under a fire insurance policy was the owner of a town 
lot No. 7. Her husband erected a house for her on the adjoining lot No. 
6 to which she had no title, under the erroneous impression that the 
structure was being erected on lot No. 7. After the completion of the 
building, it was insured against loss by fire. Insured also executed a 
deed of trust on lot No. 7, and some time later the insurer under the 
fire policy attached a standard mortgage clause to the policy in favor 
of the mortgagee. 
(For other cases, see Insurance, Dec. Dig. § 581.) 


Syllabus by the Court. ! 
1. When there is no conduct of an insurance company constituting estoppel 
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or fraud, the obligation assumed by it to a mortgagee upon attaching the “standard 
mortgage clause’ to an insurance policy is prospective. 

2. When the mortgagee has no interest in the insured property, the “stand- 
ard mortgage clause” attached to the insurance policy in its favor is invalid. 

Error to Circuit Court, Kanawha County. 

Action by the Imperial Building & Loan Association against the Etna In- 
surance Company. To review a judgment in favor of the plaintiff, the defend- 
ant brings error. 

Judgment reversed, and the case remanded. 

Steptoe & Johnson, of Clarksburg, Stanley C. Morris, of Charleston, and J. 
Hornor Davis, 2d, of Clarksburg, for plaintiff in error. 

Thomas Coleman, of Charleston, for defendant in error. 

Hatcue_r, P. 

The defendant protests a judgment against it based on the standard mort- 
gagee clause, upon the ground of “no insurable interest.” 

Mrs. Joanne Melton was the owner of a town lot No. 7. Her husband erected 
a house for her on the adjoining lot, No. 6, to which she had no title under the 
impression that the structure was on lot No. 7. The building was completed 
about April, 1926, and was insured for her with the defendant on April 3d, for 
$2,000, against loss by fire. She executed a deed of trust on lot No. 7, dated July 
1, 1926, to secure payment of $1,000 borrowed from plaintiff upon an application 
dated June 16th. Some time later in July, the defendant attached the mortgagee 
clause to the policy, in favor of plaintiff. The house was destroyed by fire dur- 
ing the term of the policy. 

[1, 2] Mrs. Melton brought an action against defendant, which failed because 
of a provision in the policy that it should be void “if the subject of insurance be 
a building on ground not owned by the insured in fee simple.” See Melton v. 
#Etna Ins. Co., 110 W. Va. 73, 157 S. E. 33, 34. The plaintiff takes the position, 
however, that the mortgagee clause conferred on it an independent and absolute 
right of recovery in case of loss by fire. 

The parts of the clause which are pertinent here follow: 

“Loss or damage, if any, under this policy, shall be payable to Imperial Bldg. 
& Loan Association of Charleston, W. Va 7s mortgagee (for trustee) as interest 
may appear, and this insurance as to the interest of the mortgagee (or trustee) 
only therein, shall not be invalidated by any act or neglect of the mortgagor or 
owner of the within described property. * * * 

“Whenever this Company shall pay the mortgagee (or trustee) any sum for 
loss or damage under this policy and shall claim that, as to the mortgagor or 
owner, no liability therefor existed, this Company shall, to the extent of such 
payment, be thereupon legally subrogated to all the rights of the party to whom 
such payment shall be made, under all securities held as collateral to the mort- 
gage debt, or may at its option, pay to the mortgagee (or trustee) the whole prin- 
cipal due or to grow due on the mortgage with interest, and shall thereupon re- 
ceive a full assignment and transfer of the mortgage and of all such other secur- 
ities; but no subrogation shall impair the right of the mortgagee (or trustee) to 
recover the full amount of their claim. 

“Attached to and forming a part of Policy No. ————.” 

The plaintiff relies on the following statement of law made in the opinion of 
Fayetteville Bldg. & Loan Ass’n v. Mutual Fire Ins. Co., 105 W. Va. 147, 150, 141 
S. E. 634, 635: “Although there are decisions to the contrary, the great weight of 
authority in this country supports the view that when there is attached to a policy 
of fire insurance the so-called ‘standard’ or ‘union’ mortgage. clause providing 
that the insurance shall not be invalidated by any act or neglect of the mortgagor 
or owner of the insured property, an independent contract between the insurance 
company and the mortgagee is created, and no act or omission of the mortgagor, of 
which the mortgagee is ignorant, will invalidate the policy, whether it occurs be- 
fore, at the time of, or subsequent to, the issuance thereof.” 

That statement is the one generally made by annotators and text-writers. It 
is questionable, though, whether “the great weight of authority” supports every 
section of the statement either separately or jointly. The statement is the sum of 
several leading decisions, each of which was moulded by the particular clause in- 
volved and the particular facts presented, and was never designed to be applied to 
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all cases indiscriminately. To do so in cases where the mortgagor had no insur- 
able interest in the insured property would be to open wide the door for collusion 
and fraud between policy holder and mortgagee. In a thoughtful discussion of 
some of the very decisions referred to in the Fayetteville Ass’n Case, the Supreme 
Court of New York said in Young Men’s Lyceum vy. National Ben Franklin Ins. 
Co. 177 App. Div. 351, 163 N. Y. S. 226, 231: “When an insurance company con- 
tracts with a mortgagor and with a mortgagee, and makes the contract with the 
latter a part of the policy, it cannot be the intention. to nullify the essential stip- 
ulation upon which its validity depends, leaving a mere provision to pay absolutely 
in case Of loss.” Lest the bar accept the statement quoted from the Fayetteville 
Ass'n Case as a rule of thumb to which we have become committed, it is necessary 
to consider decisions of which the statement is the composite. Research has found 
nothing supporting the statement except repetitions of the reasons propounded in 
the following three groups of leading cases: (1) N. H. Fire Ins. Co. v. Bohn (C. 
Cc. A.) 65 F. 165, 174, 177, 178, 27 L. R. A. 614, and Germania Fire Ins. Co. v. Bally, 
19 Ariz. 580, 585, 173 P. 1052, 1054, 1 A. L. R. 488; (2) Hastings v. Westchester 
Fire Ins. Co., 73 N. Y. 141, 148, and Reed v. Firemen’s Ins. Co., 81 N. J. Law, 523, 
526, 80 A. 462, 464, 35 L. R. A. (N. S.) 343; (3) Hastings v. Westchester Fire 
Ins. Co., supra, page 154 of 73 N. Y., and Bacot v. Phcenix Ins. Co., 96 Miss. 223, 
241, 50 So. 729, 732, 25 L. R. A. (N. S.) 1226, Ann. Cas. 1912B, 262. 

(1) In the Bohn Case the scope of the words “shall not be invalidated by any 
act or neglect of the mortgagor” was extended to apply to acts prior to the at- 
tachment of the mortgagee clause, on the ground of estoppel. The opinion states 
that the insurance companies “tendered” to the mortgagee their own policies run- 
ning to third parties, with the agreement that the policies should not be inval- 
idated by any act or neglect of those parties; that the policies could not be in- 
validated “unless they were then valid”; and that the tender of them to the 
mortgagee “was a clear representation to the latter that those policies were then 
valid,’ and the insurers “are estopped to deny the truth of their statement to the 
manifest injury of the mortgagee.” That opinion has little, if any, bearing on 
the instant case. Here there was no tender by the defendant in any fair sense 
of the word. It initiated no proposal of any kind, and did nothing to induce the 
loan to Mrs. Melton. The loan preceded instead of followed defendant’s recog- 
nition of the mortgagee. The plaintiff had changed its position to its prejudice, 
before whatever representation the mortgagee clause implied was made. So es- 
toppel does not properly arise in this situation. 

The Bally decision, in making the same extension of the clause as the Bohn 
Case, supplemented the latter as follows: “As is well known, many insurance 
policies are issued, primarily, to protect mortgagees. * * * We think the mort- 
gagee, when a policy is presented to him with a standard mortgage clause at- 
tached thereto in his favor, is justified in assuming that the insurance company 
has satisfied itself that the policy is valid and free from impeachment for any 
conduct or act of the assured at its inception or prior to the attachment of the 
mortgage clause.” That decision is equally inapropos here, because (a) the policy 
was not issued primarily to protect the plaintiff but to protect Mrs. Melton; (b) 
the clause did not induce, but followed, the loan; (c) the policy afforded the de- 
fendant full protection in case Mrs. Melton’s interest was not that of sole and 
unconditional ownership, so that there was no occasion for the defendant to ex- 
amine her title or even be concerned about it: and (d) the plaintiff was char-ved 
with notice (from the policy itself) of the defendant’s lack of concern in that 
respect. In the face of such notice, the plaintiff could not rest on the above as- 
sumption. Colonial Trust Co. v. Firemen’s Fund Ins. Co., 35 Ga. App. 467, 468, 
133 S. E. 652. 

Both the Bohn and the Bally decisions take no notice of the innumerable 
times the policyholder, at the instance of the mortgagee, has the insurer to exe- 
cute the mortgagee clause. The Supreme Court of Texas has held in such cases 
that the policyholder is the representative of the mortgagee, and that, if the policy- 
holder does not own the insured property or in some other manner has avoided 
the policy, the mortgagee cannot accept the benefits of the transaction without 
also assuming its burdens. Hanover Fire Ins. Co. v. Nat’l Exchange Bank (Tex. 
Civ. App.) 34 S. W. 333, 335. 

The case of Genesee Ass’n v. Ins. Co., 16 App. Div. 587, 44 N. Y. S. 979, 
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supports the Texas case, holding that the mortgagee clause “does not avoid the 
effect of a representation that the mortgagor was the owner of the premises 
whereas he was only a tenant by entirety, where the application for the insurance 
though made by the mortgagor was at the instance of the mortgagee, and the 
policy delivered to it.” The holding of the last two cases is essentially sound. 
The Bohn and Bally decisions would make the insurer a guarantor of the policy. 
which in effect would make it a guarantor of the mortgagor’s title to the insured 
property in case of loss by fire. Such a guaranty is a burden never contemplated 
by the original parties to the policy and for which the insurer received no con- 
sideration. That the attachment of the clause is “a clear representation” of the 
validity of the title or warrants the assumption that the insurer has satisfied it- 
self that the title is valid has no basis in fact. The business world knows that 
insurance companies ordinarily make no record investigation of title before issy- 
ing policies, and it is equally well known that banks and loan associations place 
no reliance on insurance policies as muniments of title, but go to the public re- 
cords therefor. Because of this knowledge, it is not apparent why courts should 
create a fanciful situation in order to coddle the money lender, who the world 
over is noted for his ability to protect himself. The rational view is that of 
Judge Putnam concurring in Young Men’s Lyceum v. National Ben Franklin Ins, 
Co., supra, page 233 of 163 N. Y. S., 177 App. Div. 351: “The ‘mortgagee clause’ 
presupposes an insurance contract. But, if the risk never attached, the mort- 
gagee’s rights have had no inception.” Unless actual fraud or estoppel exists, 
the clause should be taken to be prospective. Glens Falls Ins. Co. v. Porter, 44 
Fla. 568, 584, 585, 33 So. 473; New Brunswick Fire Ins. Co. v. Morris Plan Bank, 
136 Va. 402, 118 S. E. 236. 


(2) In the Hastings Case, it was held that the intent of the clause was 
“beyond question, to insure the plaintiffs [the mortgagees] under a new contract.” 
That pronouncement was elaborated in the Reed Case as follows: “The standard 
mortgagee clause creates an independent contract of insurance for the separate 
benefit of the mortgagee, ingrafted upon the main contract of insurance contained 
in the policy itself, and to be rendered certain, and understood by reference to the 
policy.” The opening line in the Hastings Case is, “A contract of insurance stands 
upon precisely the same basis as any other agreement,” but’ both the Hastings 
and the Reed Cases overlook the question of consideration (the basis of all con- 
tracts) for the “independent contract of insurance.” The offer, the acceptance, and 
the premium paid (the usual contractual relations) are transactions ordinarily 
between the insurer and the insured. The mortgagee in fact is simply a third party 
who is recognized jointly by the insurer and insured as having conditional rights 
in the insurance contract (“as interest may appear”). Consequently the Supreme 
Court of South Carolina rejects the conception that the clause creates a new and 
independent contract, etc., as “entirely due to [a] a magnified estimate of the 
difference between an open mortgage clause and a standard clause, and [b] an 
overfusion of thought between an independent contract and an independent cause 
of action.” That court holds that the clause confers only a benefit or interest upon 
the mortgagee, which the latter may enforce, not upon the ground that he has 
made a contract with the insurer, “but upon the familiar principle that, where 
a contract is made between two persons, which secures a benefit to a third person, 
who may have paid nothing for it * * * such third person may enforce the 
benefit which the contract contained in his favor.” Walker v. Queen Ins. Co., 136 
S. C. 144, 162, 163, 164, 134 S. E. 263, 270, 52 A. L. R. 259. There is much logic in that 
position. Supporting the South Carolina court in spirit, if not in letter, are the 
Supreme Courts of (a) Massachusetts, which criticizes the “new contract” con- 
struction of the clause as “in substance adding a new and gratuitous promise to 
an existing agreement upon executed consideration,” Davis v. German American 
Ins. Co., 135 Mass. 251, 256; (b) Washington, which bluntly holds: “The mort- 
gage clause is not a complete contract, * * * nor does it profess to be,” Am. 
B. & L. Ass'n v. Farmers’ Ins. Co., 11 Wash. 619, 625, 626, 40 P. 125, 127; and 
(c) Indiana, which holds: “Under certain conditions the mortgagee acquires ail 
interest, but the arrangement to pay the mortgagee is not of the essence oi the 


company’s [insurer’s] obligation.” Franklin Ins. Co. v. Wolff, 23 Ind. App. 549, 
556, 54 N. E. 772, 775. 
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(3) In the Hastings Case, Judge Rapallo realized that the “new contract” 
required a consideration, so, in casting about for one, he construed as such—in a 
concurring opinion (page 154 of 73 N. Y.)—the provision in the clause subrogating 
the insurer to the rights of the mortgagee whenever, etc. The learned judge over- 
looked the fact that the right of subrogation would be of no value whatsoever 
where the mortgagor had no title to the insured property (as in the instant case). 
Besides, “the right of the insurer to subrogation exists independent of contract.” 
Kerr on Ins. § 234. Subrogation is a right conferred by equity, and is not a con- 
tractual right which a party to a contract can grant or deny at pleasure, and there- 
fore would be no consideration whatsoever flowing from the mortgagee to the 
ynsurer. 

The Bacot Case did not mention subrogation, but took the position that the 
premium paid for the policy was “a continuing consideration,” and was sufficient 
to support the contract between the insurer and the mortgagee, “since it imposes 
no increased hazard” (the court’s own language) on the insurer. Yet that case 
also held that “the very design and purpose” of the clause was to place the insur- 
able interest of the mortgagee on “a safer basis” than if subject to defeat by the 
conditions imposed on the insured. Those two positions are not consistent, because 
placing the mortgagee on “a safer basis” than the insured would necessarily in- 
crease the hazard of the insurer. The policy expressly limits the consideration for 
the premium to insurance against “direct loss and damage by fire.” Under that 
limitation, the premium pays for nothing but the risk of fire, and any extension 
of the premium beyond that limitation is abritrary. The fact is, the provisions of 
the clause are dictated by statutory Jaw (in a large number of cases if not ex- 
clusively at the present time), and the consideration to the insurer for executing 
the clause is the legislative permission for it to do business within the state. What- 
ever may have been the legislative purpose in this requirement, there is no occa- 
sion for courts to resort to an unnatural application of the clause. 

The plaintiff has no case, however, even under the Reed decision. Let the 
clause here be treated as a graft upon the policy “to be rendered certain, and under- 
stood by reference to the policy,” as was done in that decision. The promise of 
this defendant in the clause is that loss under the policy shall be payable to plain- 
tiff “as interest may appear.” Interest in what? Undoubtedly interest in the prop- 
erty described in the policy. That property was the house on lot No. 6, in which 
the plaintiff had no interest, since its deed of trust embraced only lot No. 7. 
Its “independent contract” is of mo avail, since a contract of insurance in favor 
of one who has no interest in the insured property is void. This is said to be 
“a fixed rule of insurance law.” Tyree v. Virginia Fire. & Marine Ins. Co., 55 
W. Va. 63, 64, 46 S. E. 706, 66 L. R. A. 657, 104 Am. St. Rep. 983, 2 Ann. Cas. 
30. Accord: Sheppard v. Peabody Ins. Co., 21 W. Va. 368, 379; In re Reynolds’ 
Estate, 94 Vt. 149, 156, 109 A. 60; Moving Picture Co. v. Scottish Union & Nat'l 
Ins. Co., 244 Pa. 358, 363, 364, 90 A. 642; 1 Couch, Cyc. of Ins. Law, § 295; Kerr 
supra, § 121. A specific application of this rule to a mortgagee was made in 
Pheenix Ins. Co. v. First Nat’l Bank, 129 Okl. 204, 264 P. 142, and in Wilcox v. 
Mutual Fire Ins. Co., 81 Minn. 478, 84 N. W. 334. 

Accordingly, the judgment of the lower court is reversed, and the case re- 
manded. 

Reversed and remanded. 

Litz,: J. 


I concur in the decision, not because the rule announced in Fayetteville 
Building & Loan Association v. Mutual Fire Insurance Company, 105 W. Va. 147, 
141 S. E. 634, should be modified or that the standard mortgage clause applies 
only where the insured has an insurable interest in the property covered by the 
policy, but solely on the ground that the mortgage and the insurance in this case 
cover entirely different properties. 

Maxwell, J. 

I concur in the result that plaintiff cannot cover. My reasons are short and 
simple. First. The obligation of the insurance company under the mortgage clause 
was to pay loss, if any, under the policy to the mortgagee as its interest might 
appear. If the instrument securing the debt of the mortgagee was not in fact 
operative as to the property which the insurance company had insured; then there 
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was no interest of the mortgagee in said property to be protected by the insurance 
company. That, in itself, would seem to be an end of the matter. 

Second. Where an insured does not in fact have an insurable interest in 
property upon which he procures insurance, I do not think that a “standard mort- 
gage clause” operates to protect the mortgagee. An insurable interest in the in- 
sured is a sine qua non of liability of the insurance company to either the insured 
or the mortgagee. In my judgment, our holding in Fayetteville Bldg. & Loan 
Ass’n v. Mut. Fire Ins. Co., 105 W. Va. 147, 141 S. E. 634, 635, should be inter- 
preted in the light of an existing insurable interest in the insured, and the |Jan- 
guage of the opinion that “no act or omission of the mortgagor [insured], of 
which the mortgagee is ignorant, will invalidate the policy, whether it occurs 
before, at the time of, or subsequent to, the issuance thereof,” should be deemed 
applicable in its full scope only when there was in fact an insurable interest in 
the insured at the time he obtained the policy of insurance. In this view the said 
holding would stand unimpaired. In that case there was an insurable interest in 
the insured, and the mortgagee was held protected. Here, there is no insurable 
interest in the insured. The mortgagee must be held unprotected. 
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SINRAM et al. v. PENNSYLVANIA R. CO. (INSURANCE CO. 
OF NORTH AMERICA, Intervener). No. 67. 
Circuit Court of Appeals, Second Circuit. Nov. 14, 1932. 
61 Federal Reporter (2d) 767. 
7, INSURANCE. 

Owner of tug colliding with light barge held not liable to cargo underwriter, 
where barge sank through bargee’s neglect to examine her before permitting 
loading several days after collision. 

Tug owner’s liability to barge owner for collision was irrelevant to 
liability to underwriter, question of latter liability depending upon wheth- 

er tug’s careless approach to barge was itself breach of some duty to 

underwriter, since tug knew that barge was going for cargo of coal; 

and, in determining liability to underwriter, tug owner could not excuse 

itself merely because bargee’s neglect was tortious, but, in present case, 

master of tug, in approaching barge at too great speed or at wrong an- 

gle, was not bound to have considered possibility that, if he struck barge, 

she might be injured and that her bargee might be so negligent as to let 

her be loaded without examination and might so expose her to danger of 

sinking. 

(For other cases, see Insurance, Dec. Dig. § 606[3].) 

Appeal from the District Court of the United States for the Southern Dis- 
trict of New York. 

Suit by George F. and Henry D. Sinram, copartners trading under the firm 
name and style of Sinram Bros., against the Pennsylvania Railroad Company, 
wherein the Insurance Company of North America intervened pro interesse suo. 
From a decree holding respondent liable in personam for the sinking of a barge 
and its cargo respondent appeals. 

Decree modified as to libellant, and, as modified, affirmed, and reversed as to 
intervener, and intervening petition dismissed. 

Burlingham, Veeder, Fearey, Clark & Hupper, of New York City (Chauncey 
I. Clark and Adrian J. O’Kane, both of New York City, of counsel), for Pennsyl- 
vania R. Co. 

Single & Single, of New York City (Thomas H. Middleton, of New York 
City, of counsel), for Insurance Co. of North America. 

Park, Lynch & Hagen, of New York City (Anthony V. Lynch, Jr., and 
Charles W. Hagen, both of New York City, of counsel), for Sinram Bros. 

Before L. Hand, Swan, and Augustus N. Hand, Circuit Judges. 

L. Hanp, Circuit Judge. 

Sinram Brothers filed a libel in personam against the respondent for the 
sinking of their barge after a collision, while in tow of one of the respondent’s 
tugs. The Insurance Company of North America was the underwriter of, and 
had paid the loss upon, a cargo of coal laden on the barge after her injury; it 
intervened in the suit pro interesse suo. We shall speak of the Sinram Brothers 
as the owner, and of the insurance company as the underwriter. 

On January 28, 1928, the railroad’s tug, Overbrook, picked up the owner’s 
barge, Elmhurst, then light, in the East River and towed her to the end of Pier 
B, Jersey City, preparatory to taking her to South Amboy in a flotilla for a car- 
go of coal. At nine p. m. the tug, having gathered five other light barges, took 
them with the Elmhurst in tow, made up in two tiers of three each; the Elm- 
hurst being the port barge in the second tier. At the stern of the middle barge 
in that tier hung the Mercer, another of the railroad’s tugs. The story of the 
Elmhurst’s bargee was that off Bedloe’s Island a third tug of the railroad, the 
No. 35, the largest in its service, came alongside, struck the barge a heavy blow 
on her port quarter, nearly capsizing her, driving her forward against the barge 
ahead, and breaking some planks forward. The tug then made fast on her port 
quarter, lapping her some six to ten feet, and hanging on until the flotilla reached 
Snug Harbor, when she cast off and disappeared. There was a stiff northeast 
breeze at the time, which raised a sea; it was snowing hard and the weather was 
cold. While lying alongside, the No. 35 constantly chafed and hammered the 
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barge, which, coupled with the original collision, started some planks at her 
stern. When the flotilla reached South Amboy, the bargee tried to learn whether 
his barge had been damaged, but her outside was covered with ice and he could 
find nothing. He had got there on the morning of the twenty-ninth and lay light 
at the stakes till February second, when he was shifted to the chutes and took 
aboard four hundred and fifty-four tons of the underwriter’s coal. Late on the 
evening of the third, or early on the morning of the fourth, he discovered her 
aleak and asked another tug of the respondent, the No. 33, to put her on the 
flats. Some hours later the tug came and did as he asked; apparently he was 
satisfied that she was safe, but soon after she sank. 

The railroad’s story was that the No. 35 came alongside the barge to put a 
deck hand aboard, made fast, and lay lapping the barge for a short time, but upon 
the protest of the bargee soon fell back, and took the Mercer’s position at the 
tail of the middle barge in the second tier, where she remained till the flotilla 
reached Port Reading, when she dropped off. After the barge was raised, a 
survey discovered the damages as described, though how far caused by the col- 
lision, and how far due to the sinking, does not yet appear. The boat was very 
old and either her caulking in places had been reinforced by strands of rope, or 
she had been caulked with the rope itself. While the respondent for this and 
other reasons asserted that she was unseaworthy, the evidence was so much in 
conflict that we accept the finding that she was not. The judge believed the li- 
bellant’s story in substance, both as to the original collision and the continued 
presence of the No. 35 alongside; also as to his excuse for not learning of the 
injuries and protesting against being loaded. He allowed full damages to both 
the owner and the underwriter. 

{1, 2] The bargee’s testimony as it reads in type is extremely unsatisfactory. 
He insisted that the flotilla had left Jersey City early on the morning of the 
twenty-ninth, though this was obviously untrue; and that the No. 35 had hung 
alongside him down the Bay, though the evidence was abundant that the Mercer 
gave place to her shortly after she came alongside at Bedloe’s Island. Neverthe- 
less the testimony of the master and the deck hand of the No. 35 does not ex- 
pressly contradict him as to the original collision, and concededly the tug did 
come alongside, lap the barge by some six to ten feet, and put a line on board 
her. This limited dispute is between two witnesses on one side and one on the 
other, and in spite of the evident untruth of some of the bargee’s story, we will 
not interfere with the finding that the tug struck the barge and broke her planks 
forward and aft. So far as any of the injuries must depend upon the alleged 
hammering on the way down, we find for the respondent, though the issue can 
scarcely prove material. We have too often declared that the District Judge’s 
determination as to the credibility of witnesses must prevail, and while we should 
on this record alone decide otherwise, and do so decide as to the position of the 
No. 35 en route, we will not dismiss the libel. 

[3, 4] However, we cannot agree that the respondent is liable to the owner 
for the sinking. It is clear that the bargee thought that his barge had been in- 
jured; he did not suggest that the collision was trifling. On the contrary he says 
that he tried to examine her next day at South Amboy, but was unable to do so 
because of the ice. This was on the twenty-ninth, four days before she was load- 
ed. He knew that she had been struck above the water line, and he should have 
considered that her injuries, if there were any, might not betray themselves by 
leaks while she was light. It does not appear that he went below to learn what 
he could by looking inside, though, the planks on the quarter, being started, should 
have showed, and the cracks in the bow went all the way through. Be that as it 
may, if the weather prevented him from properly examining her, he should cer- 
tainly have objected to loading her until he could, for she was not safe if her 
seams were open. He did nothing of the sort, and gave the respondent no inti- 
mation that all was not well with her. 

This is indeed a defence which the respondent must prove; it is in mitigation 
of damages and depends upon the injured party’s duty to protect himself. The 
J. G. Rose, 9 F.(2d) 917 (C. C. A. 2); The Eclipse L. & T. Co. v. Cornell Steam- 
boat Co., 242 F. 927 (C. C. A. 2); The Asbury Park, 147 F. 194 (C. C. A. 2); 
The Kaiser Wilhelm der Grosse, 145 F. 623 (C. C. A. 2); The Mars (D. C.) 
9 F.(2d) 183. All these were cases of neglect by a bargee; they all involve as 
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a premise that a bargee’s duties include such care of his boat. It seems to us 
that the respondent has carried its burden, and exonerated itself from all dam- 
ages to the barge after the collision. 

~ 5, 6] Finally, the owner argues that the respondent was slack in protecting 
the barge after the bargee asked for help on the early morning of the fourth. 
So far as appears, the delay did no damage; he asked to be put on the mud flats, 
and when the No. 33 came to put him there, the barge was still afloat. Nor can 
we see that the respondent was at fault in doing no more than the bargee asked. 
In Du Bois Sons & Co. v. P. R. R. Co., 47 F.(2d) 172 (C. C. A. 2) the bargee 
had not asked to be put where the tug put him; it was the tug which chose what 
in the circumstances was a foul berth. But here the tug might rely upon the 
bargee to select what he thought was a safe berth; indeed it does not appear 
why, once on the flats, she sank at all. We held in The B. B. No. 21, 54 F.(2d) 
532, that a tug was not excused by the bargee’s request to be moored in a berth 
which might become dangerous, if the wind changed, as it did; for bargees are 
not skilled mariners, or accountable for forecasting wind and weather. But *we 
have several times charged them with responsibility for the bottom of a foul 
berth [The Bleakley No. 76 (C. C. A.) 54 F.(2d) 530; The East Chester (C. C. 
A.) 20 F.(2d) 357; Hirsch Lumber Co. v. C. Ottaviano & Co. (C. C. A.) 18 
F.(2d) 952: The W. H. Baldwin (C. C. A.) 271 F. 411]; and this case seems to 
us to fall within that rule, though it is not, it must be confessed, precisely on all 
fours. Therefore we decline to pass upon whether The White City, 285 U. S. 
195, 52 S. Ct. 347, 76 L. Ed. 699, has overruled Doherty v. P. R. R. Co., 269 F. 
959 (C. C. A. 2). Indeed, while it is probable that the railroad had accepted the 
barge under a single contract to tow her light to the coal chutes and bring her 
back loaded, that did not appear. If it had, the agreement may take the case out 
of the usual towing contract, which was all that was involved in The White City, 
supra, 285 U. S. 195, 52 S. Ct. 347, 76 L. Ed. 699. 

[7] There remains the question of the respondent’s liability to the under- 
writer. We have assumed sub silentio that the sinking of the barge was a con- 
sequence with which the respondent would be charged, except for the bargee’s 
subsequent fault which barred his recovery, but for which the underwriter was 
not responsible. We pass the question as to how far a person, guilty of some 
actionable wrong against another, is liable for damages which cannot be foreseen. 
The Polemis, [1921], 3 K. B. 560. That question we raised in The Glendola, 47 
F.(2d) 206, but did not answer; nor need we now, because the underwriter was 
not the original victim of the collision. Rather, the situation is like that in Pals- 
graf v. Long Island R. R. Co., 248 N. Y. 339, 162 N. E. 99, 59 A. L. R. 1253, 
where, abstractly stated, the point was whether, if A. omitted to perform a posi- 
tive duty to B., C., who had been damaged in consequence, might invoke the 
breach, though otherwise A. owed him no duty; in short, whether A. was charge- 
able for the results to others of his breach of duty to B. The decision was by a 
very narrow majority, and was contrary to some of the dicta in Smith v. Lon- 
don & S. W. Ry. Co., L. R. 6 C. P. 14, which probably are now the law in Eng- 
land. Explicit discussion of the question in the books is not common, though the 
Supreme Court of New Hampshire in Garland v. Boston & Maine R. R., 76 N. 
H. 556, 86 A. 141, 46 L. R. A. (N. S.) 338, Ann. Cas. 1913E, 924, had, before 
Palsgraf v. Long Island R. R. Co., consciously anticipated the result. It was im- 
plicit nevertheless in several other cases. Bremer v. L. R. & W. R. R. Co., 318 
Ill. 11, 148 N. E. 862, 41 A. L. R. 1345; Peterson v. R. R. Co. 143 N. C. 260, 55 
S. E. 618, 8 L. R. A. (N. S.) 1240, 118 Am. St. Rep. 799; Wood v. Pa. R. R. Co., 
177 Pa. 306, 35 A. 699, 35 L. R. A. 199, 55 Am. St. Rep. 728; Trinity, etc., Ry. v. 
Blackshear, 106 Tex. 515, 172 S. W. 544, L. R. A. 1915D, 278. Alabama, etc., Ry. 
v. Chapman, 80 Ala. 615, 2 So. 738, is to the contrary, but Hill v. Winsor, 118 
Mass. 251, is not; for the plaintiff’s presence was, or should have been, known to 
the defendant’s tug when it struck the piling. Again, the same doctrine appears 
in the rulings of the Supreme Court, that the breach of a railroad’s duty to one 
class of persons creates no liability in favor of another. Ches. & O. R. R. Co. 
v. Nixon, 271 U. S. 218, 46 S. Ct. 495, 70 L. Ed. 914; C. & O. R. Co. v. Mihas, 280 
U. S. 102, 50 S. Ct. 42, 74 L. Ed. 207. See, also, Norfolk, etc., Co. v. Collings- 
worth, 32 F.(2d) 561 (C. C. A. 6); Norfolk, ete. Co. vy. Kratzer, 37 F.(2d) 522 (C. 
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C. A. 6); Carfelo v. D, L. & W. R. R. Co. 54 F.(2d) 475, 477 (C. C. A. 2). ft 
is familiar law that only those may invoke the breach of a statute for whose bene- 
fit it was enacted. Exner v. Sherman Power Con. Co., 54 F.(2d) 510 (C. ¢ A. 
2); Akers v. Chicago, etc., Co., 58 Minn. 540, 60 N. W. 669. Those cases do not 
seem to us anomalous in which a rescuer is allowed to recover against one who 
imperils the rescued; it is not extravagant to include among the original class 
to whom the defendant owes a duty, those who may suddenly try to extricate 
others whom he exposes. 

Archaic law did not demand any conscious relation of the actor to the dam- 
ages for which he was accountable; it was enough that he was their author: 
fault in the sense of delinquency did not exist. Holdsworth, vol. II, pp. 50-54, 
There had always been some concessions, and to these were gradually added a 
limitation to the nearer results, an unconscious recognition of the harshness of 
holding a man for what he could not conceivably have guarded against, because 
human foresight could not go so far. Possibly our modern doctrine grew out of 
this, but if so, it was not deliberate, though specific exceptions were deliberately 
introduced. Holdsworth, vol. III, pp. 379-382. Be that as it may, we have now 
for long been accustomed, with some archaic survivals, to the doctrine that im- 
posed liability depends in part upon the conscious attitude which a sunpositious 
normal person would take towards the damage resulting from his acts. Absolute 
liability for certain kinds of trespass remains; so apparently does that for injury 
to a third person arising from a deliberate intent to hurt another. James y. 
Campbell, 5 Car. & P. 372; Talmage v. Smith, 101 Mich. 370, 59 N. W. 656, 45 
Am. St. Rep. 414; Isham v. Dow’s Estate, 70 Vt. 588, 41 A. 585, 45 L. R. A. 87, 
67 Am. St. Rep. 691; Davis v. Collins, 69 S. C. 460, 48 S. E. 469; Carnes vy. 
Thompson (Mo. Sup.) 48 S. W. (2d) 903; Pollock on Torts (12 Ed.) p. 32; 
Restatement of Torts § 10 (1) Draft 1. To some activities merely as such there 
still attaches liability, at least in England (Holdsworth, vol. VIII, pp. 468-472); 
and we have ourselves accepted this in a recent decision [Exner v. Sherman 
Power Construction Co., supra (C. C. A.) 54 F.(2d) 510]. Indeed this may be 
the path which the law of torts is destined to follow, led by the conceptions un- 
derlying Workmen’s Compensation Acts. But so long as it is an element of im- 
posed liability that the wrongdoer shall in some degree disregard the sufferer’s in- 
terests, it can only be an anomaly, and indeed vindictive, to make him responsible 
to those whose interests he has not disregarded. We cannot consistently lose 
sight of the fact that this element relates to the person injured and admits no 
surrogate. To us, at least as to maritime torts, the matter stands open; being 
free to choose, we accept the doctrine of Palsgraf v. Long Island R. R. Co, 
supra, 248 N. Y. 339, 162 N. E. 99, 59 A. L. R. 1253. It results that the respond- 
ent’s liability to the “owner for colliding with the barge is irrelevant to its li- 
ability to the underwriter. The facts upon which that putative liability depends 
include indeed those on which the first liability depends; but it is not itself a 
juridical factor. This view is in accord with the entirely satisfactory discussion 
of Professor Goodhart in 39 Yale Law Review, 449. 

The result, however, is so far negative; the respondent may nevertheless be 
liabie, independently of its tort against the owner. That question depends upon 
whether the tug’s careless approach to the barge was itself the breach of some 
duty to the underwriter, since she knew that it was going for a cargo of coal. 
Moreover, just as the underwriter may not recover because of the respondent's 
wrong to the owner, so the respondent may not excuse itself because in the ser- 
ies which connect the underwriter’s damage with its act, may be a wrong by the 
owner. The bargee’s neglect, though such a wrong, is to be taken only as part 
of the nexus, ignoring its tortious quality. As wrong it is irrelevant; as an un- 
likely event it may be critical. This we have repeatedly held. The George H. 
Tones (C. C. A.) 27 F.(2d) 665; Cleary Bros. v. Port Reading R. Co. (C. C. A.) 
29 F.(2d) 495; Hansen v. E. I. Dupont, etc., Co. (C. C. A.) 33 F.(2d) 94; The 
Glendola (C. C. A.) 47 F.(2d) 206; The L. R. Connett No. 17 (C. C. A.) 54 
F.(2d) 626; Brooklyn, etc., Terminal v. U. S. (C. C. A.) 54 F.(2d) 978. Such 
notions aside, the usual test is said to be whether the damage could be foreseen 
by the actor when he acted; not indeed the precise train of events, but similar 
damage to the same class of persons. Yet this generally accepted canon is more 
equivocal than appears on the surface. It ignores the excuses for much conduct 
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which is likely to involve damage to others; for we are not bound to take thought 
for all that the morrow may bring, even when we should forsee it. Our duties 
are a resultant not only of what we should forecast, but of the propriety of dis- 
regarding so much of it as our own interests justify us in putting at risk. It must 
be confessed therefore that the standard so fixed scarcely advances the solution 
jn a concrete case; it only eliminates the egregious, leaving the tribunal a free 
hand to do as it thinks best. But that is inevitable unless liability is to be de- 
termined by a manual, mythically prolix, and fantastically impractical. In the 
case at bar it appears to us that the master of the No. 35, in approaching the 
barge at too great speed, or at the wrong angle, need not have considered the 
possibility that if he struck her, she might be injured, that her bargee might be 
so slack in his care of her as to let her be loaded without examination, and might 
so expose her to the danger of sinking. In the end this may seem merely a fiat, 
but that is always true, whatever the disguise. 

Decree modified as to the owner by limiting the damages to those caused by 
the collision; decree reversed as to the underwriter and intervening petition dis- 
missed. 


WATHEN et al. v. PUBLIC FIRE INS. CO. No. 37. 
Circuit Court of Appeals, Second Circuit. Dec. 5, 1932. 
61 Federal Reporter (2d) 962. 
INSURANCE. 


Representation, when applying for insurance, that barge was in “port,” when 
she was in temporary asylum behind breakwater held misrepresentation avoiding 
olicy. 

F Facts disclosed that barge had started on voyage but wind raised such 
heavy sea that tug turned around and headed back to Delaware break- 
water, where she was when insured, and that, when insurer’s representa- 
tive asked broker applying for insurance where boats were, he answered 
that they were in port. Insurer’s representative thereon issued a binder 
covering the barge and within about an hour after the binder attached, 
the barge became a total loss as result of the storm. The word “port” 
ordinarily means place where cargo can be loaded and discharged, and, as 
used, did not include mere partial shelter in lee of breakwater inaccessible 
to any wharf or pier or harbor facilities. 

(For other cases, see Insurance, Dec. Dig. § 272.) 

Appeal from the District Court of the United States for the Southern Dis- 
trict of New York. 

Action by Robert B. Wathen and others, copartners doing business under the 
firm name and style of Wathen & Co. against the Public Fire Insurance Company, 
to recover on a marine insurance contract. From‘the judgment entered on a 
verdict directed for plaintiff, defendant appeals. 

Reversed. 

Foley & Martin, of New York City (W. J. Martin, of New York City, and 
David Stoffer, of Newark, N. J., of counsel), for appellant. 

Bigham, Engler, Jones & Houston, of New York City (George S. Brengle 
and John M. Aherne, both of New York City, of counsel), for appellees. 

Before L. Hand, Swan, and Augustus N. Hand, Circuit Judges. 

Aucustus N. Hann, Circuit Judge. 

The plaintiffs, owners of the barge Lottie, seek to recover from the defend- 
ant, an insurance company, for loss of the Lottie, which foundered on September 
19, 1928, when at anchor in the Delaware breakwater. The trial court directed a 
verdict for. the plaintiffs, and the defendant has appealed. 

The tug T. J. Hooker started from Hampton Roads, on September 16, 1928, 
having in tow plaintiffs’ barges Nahant, Olwine, and Lottie, loaded with coal for 
New England ports. When the tow was off Atlantic City, the wind shifted to the 
northeast and raised such a heavy sea that the tug turned around and headed 
back into the Delaware breakwater, arriving there at about 7 p. m. on September 
18th. During that night the wind increased. During the morning of September 
19th, the Lottie began to leak and hoisted signals of distress. She was anchored 
to the southwest of the other barges and farther away from the breakwater so 
that she was more exposed to the pounding of the waves. Not long after noon 
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on September 19th, she sank just after the tug had taken off her crew. The other 
two barges rode out the storm successfully. 

Robert B. Wathen, the mangaing director of the plaintiff, had for some time 
attempted to insure the Lottie, but was unable to obtain a rate that he was willing 
to pay. On the evening of September 18th he received a message from the owner 
of the tug T. J. Hooper that she was taking her tow into the’ breakwater to seek 
shelter. Upon obtaining this information, he proceeded from Baltimore to New 
York. and on arriving there directed his brokers to place insurance on the Lottie 
and three other barges (not among those in the tow), provided it could be ob- 
tained at a rate of 5 per cent., a rate somewhat lower than he had been able to 
obtain. The broker asked him where his boats were, and he replied: “Thank God 
thev are safe in port.” The broker offered the risk to Throckmorton, the marine 
underwriter of the Public Fire Insurance Company, who inquired, “Where are the 
boats?” and was given the answer, “They are in port.” Throckmorton thereupon 
said. ‘I will accept your line at five per cent,” and issued a binder for a ttme 
policy of $14,000 hull insurance covering the Lottie for one year. The three other 
barges were also covered at $10,000 each. The insurance was of the hull equip- 


ment and machinery “in port and at sea” within the navigation limits of East- 
port, Me., and Norfolk, Va. 


At the time the binder was issued, Throckmorton knew that there was a con- 
siderable storm coming up the Atlantic Coast, but was not aware of the where- 
abouts of the insured vessels. Within about an hour after the binder attached, the 
Lottie became a total loss, and thereafter this action was brought by her owners 
to recover the insurance. The following defenses of misrepresentation and con- 
cealment by the insured of facts material to the risk were interposed : 


(1) That the plaintiffs’ broker obtained the insurance upon a representation 
that the Lottie was “safe in port” when she was in fact on a voyage from Nor- 
folk to New London and a violent storm was sweeping the Atlantic Coast. 


(2) That the broker had made this representation in answer to a specific 
question by the defendant’s marine underwriter regarding the whereabouts of the 
Lottie. 


(3) That the broker, when applying for the policy, had concealed from the 
defendant that the Lottie was on a voyage through a storm center. 

We think that the reply of the plaintiffs’ insurance broker to Throckmorton’s 
question, “Where are the boats?” was a misrepresentation of a matrial fact. The 
object of Throckmorton in asking the question was to learn whether they were 
in a safe place. He testified that “it is very unusual to accept a hull risk in the 
middle of a voyage.” Fol. 234. The answer, “They are in port,” did not give a 
true account of the situation of the Lottie. At that time the Lottie was, practi- 
cally speaking, “on a voyage,” only interrupted by her temporary asylum behind 
the Delaware breakwater, and was not in a “port” in any commercial sense. The 
word “port” to the ordinary person means a place where cargo can be loaded and 
discharged. As Lord Halsbury said in Hunter v. Northern Marine Ins. Co., 13 
A. C. at page 723: “It is a place of safety for the ship and the goods, whilst the 
goods are being loaded and unloaded. There will never be a port, in the ordinary 
business sense of the word, unless there is some element of safety in it for the 
ship and goods. * * *” See, also, Devato v. Eight Hundred and Twenty- 
Three Barrels of Plumbago (D. C.) 20 F. 510, at page 515. We think that the 
word “port” was used here in the ordinary business sense, and did not include 
a mere partial shelter in the lee of a breakwater inaccessible to any wharf or pier 
or harbor facilities. 

It is argued that the place where the Lottie was anchored was a “Port of 
Reflige.” It is designated on the government chart as “Harbor of Refuge,” and 
many vessels lay there at the very time when the binder was issued, and, so far 
as the record shows, rode out the storm in safety. But, whether or not the place 
was in some limited sense a “port,” it was not one in the commercial sense in- 
tended, and was not an adequate place of refuge for the Lottie as events proved. 
She was a barge having a registered depth of only 13.3 feet. At page 82 of part 
V of the United States Coast Pilot (4th Ed.) we find this significant warning: 
“Small vessels of less than 12 feet draft will find better shelter from easterly and 
northerly winds if anchored in Delaware Breakwater Harbor which lies a little 
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over 1 mile southwestward from the Harbor of Refuge.” The chart in evidence 
shows that Delaware Breakwater Harbor is protected by an inner breakwater, and 
is adjacent to the village of Lewes, where there are docks (fol. 214), obviously 
a place of much greater safety than the so-called “Harbor of Refuge” and per- 
haps a real port in the commercial sense. Lewes was five or six miles from the 
place where the Lottie was anchored. Fol. 545. 

We do not suggest nor do we believe that any fraud was intended by plaintiffs 
or their broker in the application for the policy, but we hold that in stating that 
the Lottie was “in port” there was a misrepresentation sufficient to avoid the 
policy. Btesh v. Royal Ins. Co., Ltd., of Liverpool (C. C. A.) 49 F.(2d) 720; 
King v. Aftna Ins. Co. (C. C. A.) 54 F.(2d) 253; Moses v. Delaware Ins. Co., 
17 Fed. Cas. page 891, No. 9872; Carrollton Furniture Mfg. Co. v. American 
Credit Indem. Co. (C. C. A.) 115 F. 77, at page 79; Kerr v. Union Marine Ins. 
Co. (C. C. A.) 130 F. 415, at page 417; Snare & Triest Co. v. St. Paul Fire & 
Marine Ins. Co. (C. C. A.) 258 F. 425, at page 427; Bella S. S. Co. v. Insurance 
Co. of N. Am, (D. C.) 290 F. 992; Anderson v. Pacific Fire & Marine Insurance 
Co. L. R. 7 C. P. at page 68; Arnould on Marine Ins., 11th Ed. § 535. 

It is evident from the foregoing that the plaintiffs established no case upon 
which a verdict could properly have been directed. On the contrary, the motion by 
the defendant for a direction should have been granted because of the misrepre- 
sentation. 

The judgment is reversed, and a new trial ordered. 
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ACCIDENT 
MIDWEST LIFE & CASUALTY ASS’N v. EMPLOYERS’ REINSURANCE 
CO. No. 30768. 
Supreme Court of Kansas. Dec. 10, 1932. 
16 Pacific Reporter (2d) 465. 
INSURANCE. 


Under reinsurance contract, reinsurer’s liability to reinsured held not to ter- 
minate until end of grace period for premium payment under accident policy. 
(For other cases, see Insurance, Dec. Dig. § 679.) 


Syllabus by the Court. 

Plaintiff and defendant entered into a contract whereby the latter reinsured 
a proportion of the insurance risks undertaken by plaintiff. Plaintiff issued an 
accident policy to one Dey, who was killed on the day his insurance would have 
expired but for a provision in his policy allowing a grace period of five days. 
Plaintiff paid the insurance to Dey’s beneficiary, and called on defendant for re- 
imbursement under its reinsurance contract. Held, defendant's liability as reinsurer 
did not terminate until the end of the grace period, and judgment was properly 
entered in plaintiff's behalf. 

Appeal from District Court, Shawnee County, Division No. 2; George H. 
Whitcomb, Judge. 

Action by the Midwest Life & Casualty Association against the Employers’ 
Reinsurance Company. Judgment for the plaintiff, and the defendant appeals. 

Affirmed. 

Guy M. Cowgill and Arthur C. Popham, both of Kansas City, Mo., and 
Ralph T. O’Neil, John D. M. Hamilton, and Barton E. Griffith, all of Topeka, 
for appellant. F 

Tinkham Veale, of Topeka, for appellee. 

Dawson, J. 

This was an action to recover upon a contract of reinsurance. 

Plaintiff was engaged in insuring persons against risks of accident, sickness, 
and accidental death. On May 1, 1927, it entered into a contract with defendant 
whereby the latter undertook to carry part of these risks in consideration of 
receiving part of the premiums collected from the insured. 

On November 16, 1929, plaintiff issued a policy of insurance to Le Roy A. 
Dey, insuring him in the sum of $3,750 against accidental death and other 
casualties. Pursuant to its contract with defendant, plaintiff ceded to it a propor- 
tion of this risk, amounting to $2,250. 

On November 26, 1929, the contract of reinsurance between plaintiff and de- 
fendant was canceled as to future business. 

The premium paid by Dey was sufficient to carry the risk on his policy until 
noon of March 1, 1930, and under the terms of his policy he was entitled to be 
carried for five days more as a grace period without further payment of premiums, 

On March 1, 1930, about 2 o’clock in the afternoon, Dey was killed in an 
automobile accident. Plaintiff paid his beneficiary in accordance with the policy, 


and then called on defendant for proportionate reimbursement under the reinsur- 
ance contract. 


Payment was refused, and this lawsuit followed. The controlling evidence was 
the reinsurance contract itself, but some oral testimony was adduced on both 
sides. The trial court made findings of fact and conclusions of law favorable to 
plaintiff, and judgment was entered accordingly. 

Defendant appeals, assigning various errors which chiefly center about the 
proper interpretation to be given to a provision of the reinsurance agreement of 
May 1, 1927, which provided: 

“3. Liability Continues. The liability of the [defendant] corporation on each 
tisk ceded shall continue so long as the reinsured requests renewal and pays 
renewal premiums on such cession and shall terminate when the risk of the rein- 
sured terminates or upon failure of the reinsured to renew the cession or to pay 
reinsurance premium thereof.” (Italics ours.) 

Since Le Roy A. Dey did not renew his insurance policy by payment of any 
further premium thereon, the payment which he did make carried his insurance 
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until noon of March 1, 1930, and until the end of the grace period of five days 
thereafter, according to the terms of the policy which read: “Grace Period. This 
policy shall not lapse for nonpayment of premium until the fifth day, 12:00 noon 
of<the following month for which premium has been paid.” 

The insured Dey was killed at 2 o’clock on the afternoon of March 1, 1930, 
during the grace period. At that time plaintiff’s liability had not terminated; it 
was still in full force and effect; and the contract of reinsurance expressly pro- 
vided that defendant's liability as reinsurer should terminate when that of plaintiff 
terminated. It therefore becomes too clear for cavil that defendant’s liability was 
in full force when Dey met his death. 

In the brief of counsel for defendant various matters are laboriously’ urged. 
These have been duly noted, but this court cannot give then controlling signifi- 
cance in this lawsuit. The insurance policy and the reinsurance contract are so 
clear that they did not need any clarifying oral testimony of plaintiff's officers to 
supplement them, but the introduction of such testimony was nonprejudicial. An 
argument is made on the point that plaintiff itself was not liable on the policy of 
insurance it had issued to Dey. We cannot approve that argument. Another con- 
tention is that, even if Dey had paid another premium before his death, defendart 
would have received no part of it, because the reinsurance contract had been 
canceled as to all future business. Such an incident, if it had happened, might have 
given this court a harder nut to crack than the one with which we have to deal. 

The judgment is affirmed. 


NORTH AMERICAN ACC. INS. CO. v. WEST. 
Court of Appeals of Kentucky. Oct. 18, 1932. 
53 Southwestern Reporter (2d) 692. 
1. INSURANCE. 


Suspicion or conjecture as to what caused insured’s death is not sufficient to 
constitute evidence to take case to jury. 

“Evidence” sufficient to submit the case to the jury means something 

of substance and consequence, not vague and uncertain matter lacking in 

quality of proof to induce conviction. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

2. INSURANCE. 

seneficiary had burden of establishing that insured’s death was caused by 
wrecking of his automobile, where that was peril insured against. 

(For other cases, see Insurance, Dec. Dig. § 646[6]. 

7. INSURANCE. 

In action on policy insuring deceased against death by wrecking of his auto- 
mobile, beneficiary’s evidence held insufficient to warrant submitting case to jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Appeal from Circuit Court, Carrol County. 

Action by Bertha West against the North American Accident Insurance Com- 
pany. From a judgment in favor of plaintiff, defendant appeals. 

Reversed. 

Woodward, Hamilton & Hobson, of Louisville, and John J. Howe, of Cov- 
ington, for appellant. 

G. A. Donaldson and J. L. Donaldson, both of Carrollton, for appellee. 

RICHARDSON, J. 

This appeal requires a review of a trial by a jury in which a judgment for 
$1,000, with interest at the rate of 6 per cent. per annum from July 24, 1930, and 
costs, was rendered in favor of Bertha West, the beneficiary of an accident in- 
surance policy issued and delivered on the 24th day of May, 1929, by the Nortl 
American Accident & Insurance Company, Chicago, IIl., to Virgil R. West. The 
policy insured Virgil R. West against injury or death by “the wrecking or dis- 
ablement of a private automobile or private horse drawn vehicle,” provided he 
was not at the time of his injury operating such automobile or vehicle in the 
carrying of passengers for hire, and not transporting merchandise for business 
purposes, and not using it for a criminal purpose or to escape the consequence of 
an illegal or criminal use or arrest. 
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The only issue presented by the pleadings was whether the insured’s death on 
the 20th day of March 1930, resulted from the wrecking of his automobile while 
being operated by him on the highway in the vicinity of his home, in Carrol} 
county, Ky. The purpose for which his automobile was being operated at the time 
of his death is not disputed. 

The predominant question is, “Was his death the direct and proximate result 
of his automobile leaving the public highway, and going over a precipice, 40 or 
50 feet to where it was later found?” 

At the close of the evidence in behalf of Bertha West, and also on the com- 
pletion of the evidence in its behalf, the appellant, the North American Accident 
Insurance Company, requested the court to direct the jury to find for it, Its 
request was refused. It is here insisting that the evidence did not authorize a 
submission of the case to the jury. A review of the evidence is required to present 
and properly consider and determine its contention. 

On the morning of the day on which he came to his death, Virgil West and 
Lewis Darbo went in West's car from the depot in Sanders, Ky., to a point on 
the road between Sanders and New Liberty, where Darbo alighted from the car 
and West proceeded alone on the highway in the direction of, New Liberty. The 
road, at one point, was narrow, not over 2 feet wider than his car, where his 
car left the highway, and went over a precipice 40 or 50 feet, directly to the foot 
of the precipice. When it was found that evening, the bottom of the windshield 
was broken out; the back curtain torn; the back bows bent but not broken: the 
emergency brake was on; the switch key was on, one door open; a small cushion, 
like a chair cushion, was in the driver’s seat on top of the car cushion, and the 
tire on one wheel was blown out. The car was in an upright position on its wheels. 

About 9 o’clock on the day of the morning he was found dead, he was seen 
“walking rather briskly, rather unusually fast, going up the creek,” to the left of 
the place where his body was later found. He was wearing overalls, jacket and 
pants, and a light-colored hat. Late in the evening of that day, his body was dis- 
covered about one mile from the automobile. It was in a small brook where the 
water was about 20 to 22 inches deep, partially back under a root of a big elm 
tree. The water had washed out under the tree and exposed its roots. The pool 
of water where he was found was 12 to 14 feet long and about 5 or 6 feet wide. 
He was lying, face down, his head submerged, his hat on his head, but his work 
jacket was dry on the right hip. His clothing corresponded with those described 
by the witness who had observed him about 9 o’clock in the morning, traveling 
in the direction of where he was found. There were larger pools of water, both 
above and below where his body was found. The place where his car was found 
was more accessible and public than was the place where his body was found. The 
latter place was not near any road, or where there was passing, and it was not in 
view of any buildings. The route he was using that morning when going from his 
automobile to where the body was found was about 114 miles. When first dis- 
covered, the body was discolored so much that it required special attention of the 
undertaker. There was a bruise or discoloration about the size of a half dollar on 
the right temple; a slight cut or scratch on his neck and a slight one on his left 
hand. The bruise or discoloration on his right temple was shown to have been 
made before his death. No autopsy was made. 


Four years next before his death, he was so afflicted with melancholia that he 
was confined in a sanatorium in Louisville, Ky., where he remained and was 
treated for a few months, when he was discharged as cured. From that time until 
within some few days before his death, his mental condition was normal, when 
a change in it was observed by one of the physicians, who had advised his con- 
finement and treatment in the sanatorium. 

[1-6] A mere résumé of the evidence is convincing to an unbiased disinter- 
ested mind that the cause of West’s death is a mere supposition utterly without 
proof. L. & N. R. R. Co. v. Mann’s Adm’r, 227 Ky. 399, 13 S.W.(2d) 257; 
Cochran’s Adm’rs v. C. & O. R. R. Co., 232 Ky. 107, 22 S.W.(2d) 452; Park Cir- 
cuit & Realty Co. v. Ringo’s Gdn., 242 Ky. 255, 46 S.W.(2d) 106. A suspicion or 
a supposition or conjecture as to what caused the death of West is not sufficient 
to constitute evidence to take the case to the jury. Burdon v. Burdon’s Adm’x, 
225 Ky. 480, 9 S.W.(2d) 220; Park Circuit & Realty Co. v. Ringo’s Gdn., supra. 
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No evidence of a death producing traumatic injury was found on his body. The 
condition of the automobile at the time it was found and his actions immediately 
following its leaving the highway, show that his death was not the result of the 
automobile leaving the road. In fact the automobile itself was not seriously dis- 
abled. It was operated by its own power, from the place where it was found. It 
was incumbent upon Bertha West to establish by competent evidence that the 
death of deceased was the direct and proximate result of the automobile going 
over the precipice. Ky. T. & T. Co. vy. Roman’s Gdn., 232 Ky. 288, 23 S.W.(2d) 
272; Wright v. Powers & Sons, 238 Ky. 572, 38 S.W.(2d) 465. There is a total 
failure of evidence showing that the death of West was the direct and proximate 
result of his automobile leaving the road, passing over the precipice and stopping 
in the creek bed. Gatliff Coal Co. v. Sumner, 196 Ky. 592, 245 S. W. 144; Keliy 
& Shields v. Miller, 236 Ky. 698, 33 S.W.(2d) 662. In the absence of more evi- 
dence than mere supposition or conjecture that his death resulted therefrom, it 
cannot be considered that there was any evidence that the precipitation of the 
automobile caused his death, sufficient to require a submission of the case to the 
jury. Broyles v. Able, Jr., 208 Ky. 672, 271 S. W. 1040; Park Circuit & Realty 
Co. v. Ringo’s Gdn., supra. It is argued that the automobile going over the clitt 
produced a state of insanity in the deceased, and, while in a semiconscious state 
resulting therefrom, he fell into the water and drowned. This contention is no 
more than a mere theory unauthorized and unsupported by the evidence. It is a 
general rule that, if there is any evidence tending to support the plaintiff’s cause 
of action (Bright v. Collins, 181 Ky. 753, 205 S. W. 905); or if the evidence is 
such that reasonable men would draw different conclusions therefrom, the case 
should be submitted to the jury. (Citizens’ State Bank v. Johnson County, 182 Ky. 
531, 207 S. W. 8), unless from all the evidence and inferences deducible, the 
plaintiff has failed to make his case (Stevenson v. Yates, 183 Ky. 196, 208 S. W. 
820). A verdict should be directed peremptorily only if, after admitting every fact 
shown by the plaintiff’s evidence to be true as well as all reasonable inferences 
that can be drawn therefrom, he has failed to establish his case. L. & N. R. R. Co. 
y. Baker’s Adm’r, 183 Ky. 795, 210 S. W. 674; Hines v. Gaines, 192 Ky. 198, 232 
S. W. 624. The verdict should not be directed if the evidence constitutes a scintilla 
of proof, though it might be insufficient to sustain the verdict. Burdon v. Burdon’s 
Adm’x, 225 Ky. 480, 9 $.W.(2d) 220. The jury are the triers of the facts (Cale- 
donian Ins. Co. v. Naifeh, 229 Ky. 293, 16 S.W.(2d) 1046), and it is the duty of 
the court when a peremptory instruction is asked to construe the evidence most 
favorably to the plaintiff (City of Louisville v. Hale’s Adm’r, 238 Ky. 182, 37 
S.W.(2d) 20). “Evidence” sufficient to submit the case to the jury means some- 
thing of substance and consequence, not vague and uncertain matter lacking in 
quality of proof or evidence to induce conviction. Newman vy. Dixon Bank & 
Trust Co., 205 Ky. 31, 265 S. W. 456; Standard Accident Ins. Co. v. Strunk, 220 
Ky. 256, 294 S. W. 1085; Langford’s Ex’r v. Miles, 189 Ky. 515, 225 S. W. 246; 
Gay v. Gay, 183 Ky. 238, 209 S. W. 11, 14; Cecil v. Oertel Co., 239 Ky. 825, 40 
S.W.(2d) 328. In Gay v. Gay, supra, it was written: “The scintilla rule does not 
mean the making of something out of nothing. Mere conjecture or suspicion is not 
sufficient to constitute evidence.” U. S. Fidelity & Guaranty Co. v. Antle, 240 Ky. 
243, 42 S.W.(2d) 1; L. & N. R. R. Co. v. Crockett’s Adm’x, 232 Ky. 726, 24 
S.W.(2d) 580. 

[7] No question of deceased’s mind was raised or presented in the pleadings, 
and there was no evidence to show or tending to show that the precipitation of 
the automobile caused his insanity. The evidence is that a few days prior to the 
death of West he was irrational, and that this state of mind was observed by a 
friend. Such was not sufficient to warrant a submission of the case to the jury. 
The court erred in failing to direct a verdict for the appellant. 

Judgment reversed for proceedings consistent with this opinion. 
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NATIONAL LIFE & ACCIDENT INS. CO. v. BRADLEY. 
Court of Appeals of Kentucky. Oct. 18, 1932. 
53 Southwestern Reporter (2d) 701. 
1. INSURANCE. 


Evidence showed insurer’s denial of liability after three years and waiver of 
terms of accident policy respecting proof of disability. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

2. INSURANCE. ; 

Term “disabled from performing work of any nature” in accident policy 
should not be construed strictly or literally. p 

(For other cases, see Insurance, Dec. Dig. § 524.) 

3. INSURANCE. : ' 2 ; 

Under accident policy covering disability from performing work of any nature, 
insured was entitled to insurance where disabled in material degree from carrying 
on his business of farming. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

4. INSURANCE. : . 

In action on accident policy, whether insured was disabled in material degree 
from carrying on business of farmer held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 


Appeal from Circuit Court, Mercer County. 

Action by Thomas N. Bradley against the National Life & Accident Insurance 
Company. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

C. E. Rankin, of Harrodsburg, for appellant. 

Wm. §S. Sandifer, Jr., of Lexington, and E. W. Draffen, of Harrodsburg, for 
appellee. 

STANLEY, C. 

By its insurance policy issued to the appellee, Thomas N. Bradley, the appel- 
lant covenanted to pay him $7 a week “for each day that the insured is by reason 
of accidental injury, of which there is external evidence, disabled from performing 
work of any nature, provided such disability is not less than four consecutive 
days and a certificate of a duly licensed and practicing physician is furnished as 
hereinafter provided. The total number of days for which benefits will be paid 
under this policy is limited to One Hundred and Forty (140) during any twelve 
consecutive months.” 

It was further stipulated: “The insured shall not be entitled to any benefits 
for sickness or accident under this Policy unless a certificate on the Company's 
form by a regularly licensed and practicing physician who is satisfactory to the 
Company, showing the nature of the sickness or injury, shall first be furnished 
the Company or its authorized agents; and if the sickness or accidental disability 
of the insured shall continue for more than one week, a like certificate must like- 
wise be furnished at the beginning of each week of sickness or accidental dis- 
ability. No liability for sickness or accidental disability shall begin to accrue 
under this Policy for any week until such a certificate is received as above set 
forth; provided, however, that certificates received within two days following the 
visit of the physician will be dated for payment to correspond with such visit. 
The Company will not accept as proof of sickness the certificate of a physician 
who has not actually attended the insured at his bedside and there must be an 
actual attendance for every certificate filed.” 


The insured had his leg broken in two places between the knee and ankle 
in December, 1923, by a gasoline engine falling upon him. The stipulated cer- 
tificates of injury were filed and the company paid indemnity for three years, until 
December 18, 1926, when it took the position that Bradley was no longer “disabled 
from performing work of any nature.” Early in 1931 Bradley sued for the unpaid 
indemnities of $120 a year for three years. The petition alleged the plaintiff’s dis- 
ability in the language of the policy, and averred that he had furnished certificates 
during 1927, and was notified by the company’s agent that no further ones were 
necessary, and by reason thereof none was furnished. The answer put in issue the 
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disability of the plaintiff and the liability of the company. It traversed the allega- 
tion that it had denied liability and had given notice that no further certificates 
were necessary. It also pleaded that the plaintiff's condition was caused by a 
willful refusal to perniit proper and efficient medical treatment. 

Judgment having gone in favor of the plaintiff for $560, the company claims 
the right to a reversal because it was entitled to a peremptory instruction based 
upon failure to prove that the nature and extent of the disability was as prescribed 
in the policy and the failure of Bradley to furnish the weekly certificates of his 
condition, and because of the failure of the court to give an instruction under the 
plea that his condition was due to his own neglect in the treatment of his injuries. 

[1] The plaintiff testified that after three years the company’s agents refused 
to supply him with blank certificates so that he could make the necessary proof. 
The contract provided that they were to be “on the company’s forms.” He also 
testified that the reason assigned for refusing him those forms was that he was 
able to go to work. However, it seems he did secure and send in some certificates 
after 1926, but they were not recognized. This and other evidence not necessary 
to relate was in no way controverted. It abundantly proves a denial of liability 
and a waiver of the terms respecting proof of disability. Wortham v. Illinois Life 
Insurance Company, 107 S. W. 276, 32 Ky. Law Rep. 827; A®tna Life Insurance 
Company v. Bethel, 140 Ky. 609, 131 S. W. 523; Continental Insurance Company 
y. Turner, 222 Ky. 608, 1 S.W.(2d) 1063. 

The appellee was at the time of the trial forty-eight years of age and weighed 
240 pounds. The upper fracture of the leg had apparently healed, but in the lower 
one the bones had become lapped, and only an adhesion held them together. The 
result is a considerable shortening of that leg and such weakness as absolutely 
requires constant use of crutches. Because of his weight, the extraordinary de- 
mand upon his sound leg has caused it to become swollen and sore; and this 
condition hinders him in going about. Before receiving the injury, seven and one- 
half years before, he had been strong and able-bodied. He had done much manual 
labor in and about his farm, such as a hard-working, industrious farmer is re- 
quired to do. Afterward he could only oversee his place and supervise the work 
of his farm hands and tenants. He rode horseback, but mounted and dismounted 
with difficulty. Likewise he could and did ride in buggies and automobiles, and 
sometimes he took his produce to market. For a time he was county road overseer, 
and; while the appellant emphasizes this capacity to work, it appears that his 
supervision required only a few hours a day for a short period, and that he per- 
formed his duties by gong about on horseback. His physician, under whose care 
he has been since receiving the injury, and his neighbors, testified that he is in- 
capacitated from doing any kind of farm labor and work of any sort other than 
that related. 

[2-4] The term “disabled from performing work of any nature” is not to be 
construed strictly or literally. Continental Casualty Company v. Linn, 226 Ky. 328, 
10 S.\V.(2d) 1079; Henderson v. Continental Casualty Company, 239 Ky. 93, 39 
S.W.(2d) 209. 

We have had occasion recently to consider the proper interpretation to be 
given insuring clauses providing in their essence for indemnity for total disability. 
Henderson v. Continental Casualty Company, supra; Mutual Life Insurance Com- 
pany v. Wheatley, 243 Ky. 69, 47 S.W.(2d) 961. In the former opinion domestic 
and foreign authorities are reviewed, and the decision announced in National 
Life & Accident Insurance Company v. O’Brien’s Executrix, 155 Ky. 498, 159 
S. W. 1134, 1136, to follow those courts giving such terms a broad meaning was 
adhered to. This interpretation is expressed in this language: “While the language 
of the policy here is that the disability, entitling the assured to the indemnity 
provided, must be so total as to prevent him from ‘performing every duty to any 
business or occupation,’ it would do no violence to the language used or the rights 
of appellant to say that the words quoted, fairly interpreted, should be held to 
mean that the disability would be total, if of such a character as to prevent the 
assured from transacting any kind of business pertaining to his occupation. In 
other words, it is sufficient if the disability of the insured in this case was such 
as to prevent him from doing all the substantial acts required of him in his busi- 
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The Henderson Case is susceptible of being distinguished from that before ys 
in that the policy insured Henderson “as a freight brakeman,” and his affliction 
was color blindness, which prevented him continuing in that occupation, but in no 
way incapacitating him from other employment not calling for a sense of color 
on his part, while here no occupation is designated and no particular classification 
was made, the policy merely insuring the man. But the insuring clause was sub- 
stantially the same. It provided indemnity should the insured “be wholly and con- 
tinuously disabled and prevented from performing any and every duty pertaining 
to any business or occupation by reason of illness.” That clause was construed 
in the light of reason and precedent to mean “if the insured was unahle to folloy 
his usual occupation, although he might be able to do something else.” 

Of closer application is Ohio National Life Insurance Company v. Stagner, 
231 Ky. 275, 21 S.W.(2d) 289, 290. A farmer contracted pellagra, which disabled 
him from carrying on his occupation. The policy provided indemnity if by reason 
of disease he should become “wholly prevented for life from pursuing any and 
all gainful occupations.” He was permitted to recover, although he was able to 
do some work but not such as he had done before his illness, and which it was 
shown he could no longer do. .The opinion cites and quotes other cases of the 
same character which need not be again reviewed. 

While the appellee is not disabled from performing work of any nature, 
strictly speaking, he is disabled from performing in a substantial way the things 
he had been previously able to do, and is disabled in a very material degree from 
carrying on his business and sole occupation, that of a farmer. The court sub- 
mitted this issue to the jury under an instruction which defined the term accord- 
ing to the interpretation given it by the opinions of this court. Under the evidence 
it cannot be said that a directed verdict for the defendant should have been given. 

[5] On the issue as to whether the plaintiff’s condition was due to his willful 
neglect, the evidence was in substance that, when the doctors set his leg at the 
time it was broken in 1923, they did the best they could under the circumstances, 
but were not able to bring the bones in apposition in both places by plates and 
screws, which they say is the best way where there is a double fracture, because 
the patient rejected their advice and refused to be taken to a hospital or an X-ray 
machine. There is nothing to show that a complete recovery would have been had 
had the patient followed the doctors’ advice, except the opinion of the doctors that 
better results would likely have been obtained. Perhaps this evidence was suff- 
cient to authorize the submission of the issue to the jury, but the defendant did 
not offer an instruction upon the point. The fact that the instructions given were 
upon the court’s own motion is immaterial, for it is well established that it is not 
the duty of the court in a civil action to give the jury the whole law of the case 
or to instruct on any point unless requested to do so by one of the parties to the 
action. If the instructions given are not as the litigant desires, he should ask for 
an instruction on the issues he wishes submitted. Asher v. Metcalf, 152 Ky. 632, 
153 S. W. 987; Kaufman v. Jean, 189 Ky. 511, 225 S. W. 239. 

Wherefore the judgment is affirmed. 


LIGROW v. ABRAHAM LINCOLN LIFE INS. CO. No. 64. 
Supreme Court of Michigan. Dec. 6, 1932. 
245 Northwestern Reporter 498. 
1. INSURANCE. 

Evidence held to support jury’s finding of insured’s “good health” when health 
policy was delivered and for specified time after its date. 

“Good health,” in this connection, means that insured is free from 
disease that would seriously affect the general soundness of the system 
and that he has not been attended by a physician for a serious ailment. 
(For other cases, see Insurance, Dec. Dig. § 665[3].) 

2. INSURANCE. 

Proofs of loss, indicating insured’s poor health when health policy was de- 
livered and contraction of sickness within specified time, held subject to explana- 
tion. 

(For other cases, see Insurance, Dec. Dig. § 552.) 


Appeal from Circuit Court, Montcalm County; Royal A. Hawley, Judge. 


‘ 
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Action by Louis Ligrow against the Abraham Lincoln Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 
“Affirmed. 
Argued before the Entire Bench. 
McAllister & McAllister, of Grand Rapids, for appellant. 
Charles H. Goggin and Paul R. Cash, both of Alma, for appellee. 
CuarK, C. J. 
On March 15, 1928, defendant issued to plaintiff and delivered the next day 
a policy of insurance or indemnity against sickness and accident. 
Under the contract, (a) the insurance was not to be in force unless delivery 
of the policy occurred while the insured was in good health, and (b) the insur- 
ance was against loss resulting from illness contracted after fifteen days from 
date of policy. 
The defense to a suit on the policy is upon both the above provisions. Plain- 
tiff contends that but one defense is open; but, in our view, the contention may be 
assed. 
: On March 12, 1928, plaintiff went to St. Louis, Mich., and took baths and 
consulted a physician. He remained there until March 31st. He was up and go- 
ing about to shows, circuses, etc. The physician testified the ailment was tempo- 
rarv, not serious, and that plaintiff left fully recovered. 

"He received sick benefit from another company for this illness, if it may be 
called such; but of such fact the record has nothing more. 

Plaintiff worked during the month of April without loss of time and was in 
good health, as he testified. He became ill on or about May 2, 1928, and there- 
after suffered a protracted sickness, for which recovery is here sought under the 
olicy. 

, The plaintiff contends he was in good health at all times herein mentioned 
prior to May 2d, and this contention is supported by evidence. 

Defendant urges plaintiff was not in good health on March 16th, and that 
the sickness for which recovery is here sought was contracted before fifteen days 
after date of policy, and that, for these reasons, plaintiff may not recover. De- 
fendant has support in evidence; notably, statements made in proofs of loss, 
which statements plaintiff, to some extent at least explained. 

The trial judge submitted to the jury the question of whether plaintiff was 
in good health when the policy was delivered and the question of whether the 
illness for which recovery is sought was contracted after fifteen days from date 
of policy. In the charge “good health” was defined. Defendant caused to be 
submitted a special question: “Did Louis Ligrow contract this illness for which 
he seeks to recover in this case in March, 1928?” Apparently, the question was 
answered in the negative, as the verdict is for plaintiff. From judgment on ver- 
dict, defendant has appealed. 

(1) The definition of “good health”, as instructed by the trial judge, is 
that given in Blumenthal v. Berkshire Life Insurance Co. 134 Mich. 216, 96 N. 
W. 17, 104 Am. St. Rep. 604, which, quoting from syllabus, “means that he is 
free from disease that would seriously affect the general soundness of the sys- 
tem, and that he has not been attended by a physician for a serious ailment.” 

Under this rule, plaintiff’s testimony and that of his attending physician, 
above stated, to the effect that his ailment while at St. Louis was temporary and 
not serious, gives support to the finding of the jury that plaintiff, despite the 
ailment, was in good health at the time or timés in question. 

The verdict therefore is supported by evidence and must be sustained. That 
it is against the great weight of the evidence is a question not before us. 

(2) Proofs of loss were here subject to explanation under the holding in 
Tohn Hancock Mutual Life Insurance Co. v. Dick. 117 Mich. 518. 76 N. W. 9. 44 
L. R. A. 846: “We have no doubt that the proofs of loss should be treated as 
evidence of the fact stated, being in the nature of an admission; but it is sub- 
ject to explanation, and cannot have the effect of an estoppel, when made upon 
information received from the attendant physician, and in good faith.” And see 
Hubbell v. North American Union, 230 Mich. 668, 203 N. W. 477. 

We find no error. 

Affirmed. 

McDonald, Potter, Sharpe, North, Fead, Wiest, and Butzel, JJ., concur. 
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WILSON v. METROPOLITAN LIFE INS. CO. No. 29024. 
Supreme Court of Minnesota. Dec. 16, 1932. 
245 Northwestern Reporter 826. 
1. INSURANCE. 


Accident policy must be given reasonable and practical construction, not jp- 
consistent with clear language used. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

2. INSURANCE. 

Accident policy will be construed most favorably to insured so far as per- 
mitted by rule requiring reasonable and practical construction. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. / ; 

In construing accident insurance policy, court may consider situation existing 
at time policy was issued, capabilities and occupation of insured, and risk intended 
to be covered. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

4. INSURANCE. 


Injured person is “totally disabled” if unable to perform substantial and ma- 
terial parts of some gainful work or occupation with substantial continuity. 
(For other cases, see Insurance, Dec. Dig. § 524.) 
5. INSURANCE. 


Whether insured who sustained injuries necessitating amputation of right 
foot at instep was totally disabled within disability policy held question for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

6. INSURANCE. 

In action to recover total disability benefits, admitting testimony that it was 
harder to get job because of depression held error, but did not warrant reversal, 
in view of instruction on total disability. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

7. INSURANCE. 

In action to recover total disability benefits, instruction on what constitutes 
“total disability” held not erroneous. 

Instruction, in substance, told jury that plaintiff, to be entitled to re- 
cover, must show such impairment of capacity as to render it impossible 

to foliow continuousiy any substantial gainful occupation; i. e., any oc- 

cupation similar to that in which he was ordinarily engaged before the 

accident, or for which he might be capable of fitting himself within a 

reasonable time. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

Stone and Loring, JJ., dissenting. 

Syllabus by the Court. 

1. (a) Provisions of an accident insurance policy must be given a reasonable 
and practical construction, not inconsistent with the clear language therein used. 

(b) So far as permitted by that rule, the policy provisions will be construed 
most favorably to the insured. 

(c) The court may take into consideration the situation existing at the time 
the policy was issued, the capabilities and occupation of the insured, and the 
risk intended to be covered. 

2. An injured person may be held to be totally disabled if he is unable to per- 
form the substantial and material parts of some gainful work or accupation with 
substantial continuity. 

3. The ruling on evidence, set out in the opinion, held not prejudicial. 

4. The part of the charge set out in the opinion held correct as applied to the 
facts. 

Appeal from District Court, Crow Wing County; Alfred L. Thwing, Judge. 

Action by Charles John Wilson against the Metropolitan Life Insurance 
Company. Verdict for the plaintiff. From an order denying its alternative mo- 
tion for judgment or for a new trial, the defendant appeals. 


Acc. ] Wilson v. Metropolitan Life Ins. Co. 


Order affirmed. 

Snyder, Gale & Richards, of Minneapolis, for appellant. 

Ryan, Ryan & Ryan, of Brainerd, for respondent. 

OusEN, J. 

Defendant appeals from an order denying its alternative motion for judg- 
ment or for a new trial. 

Plaintiff brought suit to recover under a life and disability policy issued by 
the defendant. The plaintiff seeks recovery under the disability provisions of 
the policy, which read as follows: 

“Total and Permanent Disability Benefits. 

“Upon receipt at the Home Office in the City of New York, of due proof 
that any Employee, not working in Mexico, while insured hereunder, and prior 
to his sixtieth birthday, has become totally and permanently disabled, as the re- 
sult of bodily injury or disease, so as to be prevented thereby from engaging in 
any occupation and performing any work for compensation or profit, the Com- 
pany will, in lieu of the payment at the death of the insurance on the life of the 
said Employee, as herein provided, pay equal monthly instalments as hereinafter 
described to the said Employee, or to a person designated by him for the pur- 
pose, or if such disability is due to, or is accompanied by, mental incapacity, to the 
heneficiary of record of the said Employee. 

“Such monthly instalment payments shall be made during the continuance 
of said disability, but in no event shall they exceed one monthly instalment in the 
amount hereinafter defined for each fifty dollars of insurance (to the nearest 
fifty dollars) in force on the life of the said Employee, under this Policy, at the 
date of receipt of due proofs of said disability, provided, however, that in no 
event shall more than thirty such monthly instalments be payable hereunder.” 

This policy was a group policy insuring the employees of the Southern Pa- 
cific Company. Under the policy, an individual certificate was issued to each em- 
ployee covered by the group policy. In these certificates, one of which was is- 
sued and delivered to plaintiff, total and permanent disability is defined as fol- 
lows: 

“Total and Permanent Disability Benefits. 

“Any employee shall be considered as totally and permanently disabled who 
furnishes due proof that, as the result of bodily injury suffered or disease con- 
tracted while his insurance was in force and prior to his sixtieth birthday, he is 
permanently, continuously and wholly prevented thereby from performing any 
work for compensation or profit.” 

The policy is for the amount of $2,500, and the monthly payments for total 
and permanent disability are $86.25, for not to exceed 30 months. The case went 
to the jury, and plaintiff was awarded a verdict for $442.02, which was figured as 
the amount of the monthly payments from the time proof of loss was furnished 
up to the time of the commencement of this action. 


Plaintiff, while covered by this insurance, on December 2, 1930, was accident- 
ally injured by the discharge of a shotgun while hunting. The injury was to his 
right foot, and necessitated the amputation of the foot at the instep. According 
to the doctor’s testimony, about the front half of the foot was removed. The en- 
tire ball of the foot was removed, leaving the heel part remaining. 

1. On the merits, the question is whether, under the evidence here presented, 
this injury resulted in total and permanent disability within the terms of the in- 
surance policy and certificate. That the injury so received is permanent must be 
conceded. There remains the question whether the evidence is sufficient to sus- 
tain the finding by the jury that the plaintiff, as a result of his injury, became to- 
tally disabled so as to be prevented thereby from engaging in any occupation or 
performing any work for compensation or profit. 

Plaintiff was 43 years old at the time of the trial. He had a common school 
education up to the seventh or eighth grade. When about 20 years old, he started 
working for a railway company as a brakeman. He continued thereafter to work 
for different railway companies as a brakeman and switchman up to the time of 
his accident. So far as appears, he has not learned any trade or any other work. 
He walks with a cane. He had tried to do some work since his injury, but has 
been unable to do any except some small chores in and around the house. When 
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he tries to work, his foot and back pain him so that he cannot continue, and some. 
times he is confined to bed for several days. 

[1-3] What constitutes total disability, under the terms of policies having 
provisions the same or similar to the policy here in question, has been considered 
in many cases by the courts. The policy provisions must be given a reasonable 
and practical construction, not inconsistent with the clear language therein used. 
So far as permitted by that rule, the policy provisions will be construed most fa- 
vorably to the insured. A literal construction of all words used is not required, 
The policy will be considered as a whole. The court may take into consideration 
the situation existing at the time the policy was issued, the capabilities and occy- 
pation of the insured, and the risk intended to be covered. 

[4] 2. The authorities are divided, one line following a more strict application 
of the literal terms of the policy, the other following what is termed the more 
liberal rule. This court has consistently followed the more liberal rule. Under 
the liberal construction, total disability to engage in any occupation or work for 
compensation or profit does not mean that the injured person must be wholly 
helpless. As said in Jacobs v. Loyal Protective Ins. Co., 97 Vt. 516, 124 A. 848, 
852: “Total disability means inability to perform any of the duties of any occu- 
pation which the insured might be ordinarily capable of performing.” Other 
cases hold that, although an injured person may be able to perform some parts 
of an occupation, he may be held to be totally disabled, unless he is able to per- 
form the substantial and material parts of some gainful work or occupation with 
reasonable continuity. 

The insurance here in question was what is known as group insurance, taken 
out by the railway company by which plaintiff was employed, to protect its em- 
plovees in the railway service. Plaintiff had followed no other occupation, and 
had no experience or skill in any other work. He is concededly wholly disabled 
from performing his duties in the railway service. Outside of such railway ser- 
vice, he could be classed as a common laborer. Common labor, however, ordi- 
narily requires moving about on one’s feet, standing and resting weight on the 
feet and lifting, which plaintiff is apparently unable to do. It is suggested that he 
might obtain or fit himself for some work which he could do while seated. Here 
again, any such work ordinarily requires more or less walking and standing on 
the feet. He is living in the country some distance from any employment of 
that kind. Unless he could engage in some gainful occupation while seated in his 
own home, which is not probable, it is difficult to see how he could engage in any 
gainful occupation or work. His limited education and experience militate against 
him. 

[5] Ordinarily, the question whether an injured person is totally disabled 
from engaging in any occupation or work for compensation or profit is a question 
of fact. On the whole, we think it was a question of fact for the jury in this 
case. We cite Lobdill v. Laboring Men’s Mutual Aid Ass’n, 69 Minn. 14, 71 N. 
W. 696, 38 L. R. A. 537, 65 Am. St. Rep. 542; Monahan v. Supreme Lodge O. C. 
K., 88 Minn. 224, 92 N. W. 972; Hayes v. N. A. Life & Cas. Co., 151 Minn. 124, 
186 N. W. 136; Carson v. N. Y. Life Ins. Co., 162 Minn. 458, 203 N. W. 209; 
Jones v. Fidelity & Casualty Co., 166 Minn. 100, 207 N. W. 179; Starnes v. United 
States (D. C.) 13 F.(2d) 212; Standard Acc. Ins. Co. v. Bittle (C. C. A.) 36 
F.(2d) 152; Metropolitan Life Ins. Co. v. Blue, 222 Ala. 665, 133 So. 707, 79 A. 
L. R. 852; Industrial Mutual Indemnity Co. v. Hawkins, 94 Ark. 417, 127 S. W. 
457, 29 L. R. A. (N. S.) 636, 21 Ann. Cas. 1029; AKtna Life Ins. Co. v. Phifer, 
160 Ark. 98, 254 S. W. 335; A&tna Life Ins. Co. v. Spencer, 182 Ark. 496, 32 S.W. 
(2d) 310; Fitzgerald v. Globe Indemnity Co. of N. Y., 84 Cal. App. 689, 258 P. 
458; Cato v. A&Stna Life Ins. Co., 164 Ga. 392, 138 S. E. 787; Marchant v. N. Y. 
Life Ins. Co., 42 Ga. App. 11, 155 S. E. 221; Indiana L. Endowment Co. v. Reed, 
54 Ind. App. 450, 103 N. E. 77; American Liability Co. v. Bowman, 65 Ind. App. 
109, 114 N. E. 992; Thomas v. Liberty Life Ins. Co., 131 Kan. 175, 289 P. 414; 
Maresh v. Peoria L. Ins. Co., 133 Kan. 191, 200 P. 934; National Life & Accident 
Ins. Co. v. O’Brien’s Ex’x, 155 Ky. 498, 159 S. W. 1134; Hagman v. Equitable L. 
Assur. Soc., 214 Ky. 56, 282 S. W. 1112; Young v. Travelers’ Ins. Co., 80 Me. 
244, 13 A. 896; Metropolitan Life Ins. Co. v. Lambert, 157 Miss. 759, 128 So. 750; 
Foglesong v. Modern Brotherhood, 121 Mo. App. 548, 97 S. W. 240; Schwartz v. 
National Accident Society, 216 Mo. App. 63, 267 S. W. 87; Thayer v. Standard 
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Life & Accident Ins. Co., 68 N. H. 577, 41 A. 182; Harasymczuk v. Mass. Acc. 
Co., 127 Misc. 344, 216 N. Y. S. 97; Fagerlie v. N. Y. Life Ins. Co., 129 Or. 485, 
278 P. 104: Brown v. Mo. State L. Ins. Co., 136 S. C. 90, 134 S. E. 224; McCutch- 
en v. Pacific Mut. Life Ins. Co., 153 S. C. 401, 151 S. E. 67; Massachusetts Bond- 
ing & Ins. Co. v. Worthy (Tex. Civ. App.) 9 S.W.(2d) 388; Great Southern 
Life Ins. Co. v. Johnson (Tex. Com. App.) 25 S.W.(2d) 1093; Clarke v. Travel- 
ers’ Ins. Co., 94 Vt. 383, 111 A. 449; Jacobs v. Loyal Protective Ins. Co., 97 Vt. 
516, 124 A. 848. 

[6] 3. The court, over objection, permitted a witness to testify that it was 
more dificult now, on account of the depression, to get plaintiff a job of any 
kind than it was four or five years ago. This evidence came out on cross-exam- 
ination of defendant’s witness. It was not thereafter referred to. No motion 
was made to strike it out. The evidence was objected to as immaterial. It should 
have been excluded, but the court clearly charged the jury that, in order to re- 
cover, plaintiff must show such impairment of capacity “as to render it impos- 
sible * *.* to follow continuously any substantial gainful occupation; or in other 
words, the existence of total and permanent disability so as to prevent the plain- 
tiff from engaging in any occupation and performing any work for compensation 
or profit must mean any occupation similar to that in which he was ordinarily en- 
gaged before the accident, or for which he may be capable of fitting himself 
within a reasonable time. If the disability prevents the insured, the plaintiff, 
from performing the essential parts of such an occupation with substantial con- 
tinuity, it should entitle him to the amount provided for in the policy.” This was 
the issue submitted to the jury, and the evidence objected to cannot be held to 
have been prejudicial. 

[7] 4. The part of the charge quoted above is assigned as error. We think it 
is substantially in accord with our own cases, hereinbefore cited, and, as applied 
to the facts in this case, a correct charge. 

Order affirmed. 

Stone, J. (dissenting). 

I cannot concur in the conclusion that a vigorous young man of 43 years, 
with a “seventh or eighth grade” schooling and the additional fine training of many 
years of railroading, is “totally and permanently disabled * * * so as to be pre- 
vented thereby from engaging in any occupation and performing any work for 
compensation or profit.” To knowledge common to all of us, there are too many 
men and women, maimed much worse than this plaintiff, whose resourcefulness 
and courage have shown that the application to them of such a discrediting con- 
clusion would have been sheer nonsense. Agreeing in the spirit of the “liberal 
rule” referred to in the opinion, I cannot escape the feeling that in this case it is 
heing so far stretched as to result in the nullification of plain contractual lan- 
guage and the abrogation of a condition precedent to liability which otherwise 
would bar recovery. 

Loring, J. (dissenting). 

I agree with Mr. Justice Stone. 


TRAIL v. PIONEER AUTOMOBILE SERVICE CO. et al. No. 22053. 
St. Louis Court of Appeals. Missouri. Nov. 8, 1932. 
Rehearing Denied Nov. 23, 1932. 
54 Southwestern Reporter (2d) 74. 


INSURANCE. 

Notwithstanding automobile service company’s service contract to furnish 
members accident insurance, insurer issuing accident policy thereunder, was not 
liable to a member accidentally killed after his policy expired, on theory of estoppel 
to deny agency of the service company. 

(For other cases, see Insurance, Dec. Dig. § 77.) 

Appeal from Circuit Court, St. Louis County; Robert W. McElhinney, Judge. 

“Not to be published in State Reports.” 

Action by Mary E. Trail, administratrix of the estate of W. M. Mattocks, 
deceased, against the Pioneer Automobile Service Company and the Continental 
Life Insurance Company. From a judgment for plaintiff against defendant the 
Insurance Company, it appeals. 
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Reversed. 


Charles G. Revelle and Courtney $. Goodman, both of St. Louis, for appel- 
lant. 

Jones, Hocker, Sullivan & Gladney and Raymond J. Lahey, all of St. Louis 
and Creech & Creech, of Troy, for respondent. , 

Becker, J. 

This is an action based upon an alleged contract of accident insurance, and 
was instituted jointly against the Continental Life Insurance Company and the 
Pioueer Automobile Service Company. At the close of. the case, the plaintiff yol- 
untarily dismissed as to the defendant Pioneer Automobile Service Company. The 
verdict of the jury was in favor of plaintiff and against the defendant insurance 
company, which in due course brings this* appeal. 

Plaintiff's petition is conventional, alleging that William M. Mattocks applied 
to the defendants for accident insurance, and that, in consideration of the payment 
of $29.50 as a premium, the said defendants agreed, among other things, to insure 
the said William M. Mattocks for a period of two years from April 2, 1928, to 
April 2, 1930, against personal injuries that he might sustain by accidental means 
while traveling and while a pedestrian, and that the defendants agreed that, should 
the said Mattocks lose his life by accidental means while a pedestrian, while the 
policy was in effect, they would pay his administratrix the sum of $5,000; that 
Mattocks lost his life by accidental means while a pedestrian on July 18, 1929, 
while said policy of insurance was in force and effect. The petition further alleges 
that Mattocks in his lifetime, and plaintiff as his administratrix, have performed 
all the conditions on their part to be performed, and prays judgment against the 
defendants by reason of liability under said contract of insurance in the sum of 
$5,000, together with interest from October 3, 1929, the alleged date of demand, 

The answers of the defendants were general denials, coupled with pleas of 
defect of parties. 

The Pioneer Automobile Service Company was engaged in the business of 
furnishing to its members, owners of automobiles, various services. It appears that 
William M. Mattocks became a member of the Pioneer Company, evidenced by a 
written contract on which this particular suit is predicated, the essential portions 
of which are as follows: 

“29.50 $29.50—two years. 
“2 Years Publicity Offer. 
“Contract for Service 
“(Not a policy of insurance or indemnity) 
“Pioneer Automobile Service Co. 


“This contract, certifies that the undersigned, being desirous of securing the 
service of the Pioneer Automobile Service Company, agrees to pay the sum of 
twenty-nine dollars and fifty cents ($29.50), for membership for two years, be- 
ginning this date, and has this day paid our representative the sum of $29.50, 
balance due $29.50. 

“The Pioneer Automobile Service Company will further furnish, without 
charge to the holder of this membership gasoline discount coupon book valued at 
$30. ; 

“Name: Wm. Mattocks. Age: 60. 

“Town: Davis. State: Missouri. 

“Occupation: Truckman. 

“Is the owner of the following described automobile: 


“Make of Car License No. Model Year. 
“Car: International 12678 1927. 
~ * * % * * x * * 


“No agent or representative has authority to make any statements, verbal or 
written, other than those embodied in this contract, and no condition or provisions 
herein shall be waived or altered except by the written endorsement of the Com- 
pany itself attached hereto. 


“Al Lewis, 
“District Representative. 
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“Carl Roden, 
“Secretary. 
“T have read carefully all of the provisions contained on both sides of this 
contract for service and agree to be bound thereby. 
“W. M. Mattocks, 


* * * * * * 
“(Make all remittances payable to Pioneer Automobile Service Co.). 
“This contract is Transferable and is Nonassessable. 

“Night and Day 24 Hours Every Day. 
“The Pioneer Automobile Service Company renders the following service to 
its members: 


“Signature of Member. 
‘6 ~ * 


“Day and Night Emergency Road Service. 

“1, The P. A. S. C. will upon request day or night, render to member’s 
machine described herein necessary mechanical service such as starting motor, 
ignition trouble, battery trouble, out of gasoline, etc. 

“Towing. 

The P. A. S. C. will tow the described automobile to any of its official 
garages or to the member’s own garage, or to any place designated by said owner 
for a distance of ten miles from place of breakdown Without Additional Charge. 

“Mechanical Inspection. 

“3. Twice each year upon the member’s request one of our automobile experts 
will carefully inspect your car and give you a written report on its condition. He 
will tell you if any repairs are necessary and the approximate cost without addi- 
tional charge. 

“Touring Information. 

“4. The P. A. S. C. through its touring information department will, without 
additional charge, furnish reliable and accurate touring information and maps to 
its members showing the best roads to travel. 

“National Towing United States and Canada. 

“5. The P. A. S. C. will furnish towing serv ice or mechanical first-aid any- 
where in the United States or Canada. * * 

“Emblem and teiabvation Card. 

The P. A. §. C. will furnish member with emblem and identification card 
which ‘will identify the member in good standing and entitle him to all of the 
services which the contract provides. 

’ “Personal Accident Policy. 

“7. The P. A. S. C. as a protection to the member, will furnish free a travel 
pedestrian policy in the Continental Life Insurance Company covering personal 
accident to the member up to the sum of five thousand ($5,000) dollars, and.a 
weekly indemnity of ten ($10) dollars per week for fifteen (15) consecutive weeks. 

“Battery Service. 

“8. The P. A. S. C. maintains its own battery shop, open day and night, and 
will, upon request, deliver a rental battery without additional charge for service 
or rental for forty-eight (48) hours, the only charge being eighty-five cents 
($0.85) for the recharging of the member’s battery. 

“Bail Bond. 

“0. The P. A. C. will secure without additional charge to any of its mem- 
bers, at any hour we the day or night, a bail bond when the member is held 
under any charge arising from accident, collision or when arrested for alleged 
infractions of the motor vehicle law caused by the member’s described automobile 
(except where member is arrested for driving while intoxicated). 

“State Laws, City Ordinances, Traffic Violations. 

“10. Defend said contract holder in all Municipal, County and State Courts 
for alleged violation of traffic regulations, borough and city ordinances and state 
laws, arising from the use and operation of said automobile by the owner, any 
member of his family or his agent or employees. 


“Personal Injuries (Legal Services). 


“ll. The legal department of the P. A. S. C. will represent said contract 
holder without additional charge in any action or legal proceedings brought 
against the member for personal injuries sustained by any person or persons 
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through the use or operation of the described automobile by the owner or any 
member of the family or his agents or employees. 
“Criminal Proceedings, Death, Manslaughter, Mis-Demeanors (Legal Services). 

“12. The legal department of the P. A. S. C. will without additional charge 
represent contract holder, or any’member of his family, his agents or employees 
in any criminal proceedings instituted against him or them arising from the use and 
operation of the described automobile. 

“Collision Claims (Legal Services). 

“13. The legal department of the P. A. S. C. will upon request, prosecute al} 
damage claims for its members arising from the use and operation of the de- 
scribed automobile without charge for its service. 

“Property Damage Claims (Legal Services). 

“14. The legal department of the P. A. S. C. will represent its members with- 
out additional charge in any proceedings or legal action against the member for 
property damage caused by the operation of the described automobile by the 
member or any member of his family. 

“Discount, Gasoline, Tires, Tubes and Accessories. 

“15. The P. A. S. C. through its purchasing department will furnish coupons 

to members entitling them to liberal discount on tires, tubes and accessories. 
“Money-Back Guarantee Coupons. 

“16. The P. A. S. C. will furnish absolutely free to the holder of its member- 
ship special gasoline discount coupons valued at thirty ($30) dollars which allows 
a discount of one cent (lc) per gallon on gasoline purchased at our official ser- 
vice stations. 

“This is not a policy of indemnity or insurance and in furnishing the above 
free service of its legal department the Pioneer Automobile Service Company does 
not undertake to pay any fine or judgment rendered or court costs assessed against 
the member.” 

The relationship existing between the Pioneer Company and the appellant 
insurance company was based upon a written contract, the essential portions of 
which are as follows: 





“Agreement. 

“This agreement made and entered into this May 25, 1925, by and between 
Pioneer Auto Service Corporation, a corporation organized under the laws of the 
State of Missouri, Party of the First Part, and the Continental Life Insurance 
Company, a corporation organized under the laws of the State of Missouri, with 
General Offices at St. Louis, Missouri, Party of the Second Part: 

“Witnesseth, That, 

“Whereas, the Party of the First Part is desirous of securing certain limited 
Travel and Pedestrian Policies for a distribution among its patrons; and, 

“Whereas, the Party of the Second Part is engaged in the business of insur- 
ance and is duly qualified by its charter, and is licensed to write the kind of 
insurance desired, in the States of Missouri and Illinois. 


“Now, Therefore, in consideration of the covenants and agreements here- 
inafter set forth, to be kept and performed by the parties hereto, said Party of 
the Second Part agrees to issue its certain ‘Limited Travel and Pedestrian’ 
policies to all of those certain patrons or clients of the Party of the First Part, 
whose names and addresses are listed upon blank schedules furnished by said 
Party of the Second Part for that purpose. Such schedules are to be delivered 
to a Registrar to be named by said Party of the Second Part; upon receipt of 
such schedules, said Registrar shall immediately issue and forward to each person 
listed upon such schedule, a policy to be known hereinafter as the Patron’s 
Accident policy, and said Party of the First Part shall pay the postage thereon 
A copy of such policy is hereto attached and its provisions and conditions shall 


at all times determine the liability of the Party of the Second Part to all such 
patrons and clients. 


“Said Party of the First Part shall file daily with said Registrar of said 
Party of the Second Part, a schedule in triplicate of all persons to be insured 
under said policies, which schedule shall show the name, address and age, 
together with an identifying number of each person. Such schedules are to be 
prepared on forms devised for such purpose by said Party of the Second Part. 
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“Said Party of the Second Part agrees, upon receipt of such schedules, to 
have its registrar stamp the hour of receipt by him of such schedules, and to 
endorse an acceptance for said Party of the Second Part upon one copy of such 
triplicate set of schedules and to immediately return stich endorsed copy to 
said Party of the First Part, which shall be conclusive evidence of the- perfecting 
of such insurance upon such person whose name appears on each endorsed 
schedule. It is further understood and agreed that the insurance under all such 
policies shall become effective as of twelve o’clock Noon, Standard Time of the 
dav that the schedule bearing the name of each insured is received and endorsed 
by said Registrar Agent, and shall continue in force for one year subject to 
cancellation as hereinafter set out. 

“Said Party of: the First Part agrees to pay to said Party of the Second 
Part, at its office in the City of St. Louis, Missouri, the sum of No & 60/100 
Dollars for each such policy. * * * 

“The term of this agreement shall be two years from date hereof, but it may 
be renewed by mutual consent. 

“In the event of the renewal of this agreement, said Party of the First Part 
may submit for renewal the names of any of its patrons or clients under out- 
standing policies, and the premium for the renewal of each such policy for the 
term of one year shall be paid the Party of the Second Part at its office as 
hereinafter set forth. 

“Said Party of the First Part agrees to promptly transmit to the Registrar 
of said Party of the Second Part all reports, communications or other informa- 
tion received by it, relating to claims presented or to be made, and to interpose 
no difficulties to the thorough investigation and equitable adjustment of each and 
every such claim. 

“Said Party of the Second Part agrees to promptly investigate and dispose 
of all claims, by settlement or rejection, according to the merits as shown 
by the proofs and the facts, and in a manner satisfactory to the Party of the 
First Part. 

“Said Party of the First Part may report for cancellation, within thirty (30) 
days of issue, any policy issued under this agreement by returning same and a 
credit in the amount of eighty per cent (80%) of premium for such policy shall 
be given to said Party of the First Part. 

“In Witness Whereof, the Party of the First Part has caused these presents 
to be executed in duplicate by its General Manager, and the Party of the Second 
Part has caused these presents to be executed by its Manager of the Accident 
and Health Department, this 25 day of May, 1925. 

“Pioneer Auto Service Corp. 

“By Louis H. Kern, Pres. 

“Continental Life Ins. Company 

“By B. H. Manning 
“Manager Accident & Health Dept. 
“Witness Jacob Goodman. 

“The foregoing contract approved and accepted this day of 
192—.” 

This contract between the Pioneer Company and the Continental Life Insur- 
ance Company was in force at the time that Mattocks became a member of the 
automobile company, and also at the time that Mattocks died. 

The record discloses that in its schedule, dated April 2, 1928, containing 
the names, ages, and addresses of certain of its members to whom it wished a 
policy of insurance issued, the name of William Mattocks appeared, and that 
on April 5th the insurance company issued and delivered its policy of insurance 
. = Mattocks. This policy was found among the effects of Mattocks after 
is death. 


The policy introduced in evidence, by its express terms, was for a period of 
twelve months from April 5, 1928, and the policy was at no time renewed, and 
no other policy ever issued by the said insurance company to or in favor of the 
said Mattocks. There is no dispute but that Mattocks was killed on July 18, 1929. 

The record discloses that plaintiff adduced as one of her witnesses the vice 
president and manager of the accident and life department of the defendant insur- 
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ance company. He testified that, uncer the contract between the insurance com- 
pany and the Pioneer Company, the insurance company had appointed a registrar 
who was authorized to write in the names, and countersign the policies, for such 
members of the Pioneer Company as would be indicated upon the schedule syb- 
mitted by. the Pioneer Company, as required under the said written agreement 
between the insurance company and the Pioneer Company; that the insurance 
Company obtained a license from the state insurance department for the person 
selected as registrar; that, though the registrar they selected was an employee 
of the Pioneer Company, the Pioneer Company had no authority, and\ did not 
act as agent of the insurance company; that it was the duty of the duly licensed 
registrar to fill in the policies, issue and deliver the same; that all policies of 
insurance issued under the contract were paid for by the Pioneer Company. 

At the outset of the case, as counsel for plaintiff sought to introduce in 
evidence the written contract agreement entered into between Mattocks and the 
Pioneer Company, he stated that “this is a suit upon an agreement of insurance, 
* * * We said in our pleadings, there, they agreed to insure us,-and we have a 
right to prove whatever agreement we desire pertaining to the agreement of 
insurance, and we are not seeking to recover upon this particular instrument that 
I am trying to identify. It may be said to be a memorandum, and it might be a 
receipt, and it might be I don’t know what, but we say it is an agreement to 
insure; that is our pleading and what our pleading says it is.” 

When we come to examine the Pioneer Company’s contract of service, upon 
which the plaintiff here relies, we find, with reference to any insurance, the sole 
provision therein is to the effect that the Pioneer Company “will furnish free a 
travel pedestrian policy in the Continental Life Insurance Company covering 
personal accident to the member up to the sum of $5,000, and a weekly indemnity 
of $10 per week for 15 consecutive weeks.” And thé record further discloses 
that the Pioneer Company did furnish Mattocks with a travel pedestrian accident 
policy in the Continetal Life Insurance Company, insuring Mattocks for a term 
of twelve months from April 2, 1928, which policy, as a matter of law, must be 
held to have met the requirements so far as kind, character, and amount of 
insurance called for in the said contract of service is concerned. The policy 
furnished, however, was for the term of twelve months only from date thereof, 
instead of two years, which was the term of the said “contract of service.” The 
record discloses that this policy was not renewed, and that no other policy of 
insurance was furnished Mattocks by the Pioneer Company. Furthermore, it is 
conceded that Mattocks died after the expiration of the said policy of insurance 
that had been issued to him, but within the life of the “contract of service.” 

The plaintiff having dismissed her action against the Pioneer Company, the 
liability of that company to plaintiff, so far as this appeal is concerned, is out of 
the case. We have before us the sole question as to whether or not, upon the 
record, plaintiff made out a case against the defendant Continental Life Insurance 
Company. We think not. 


Mattocks’ contract with the Pioneer Company is headed: “Contract for 
Service.” Immediately under such designation appear the words: “(Not a policy 
of insurance or indemnity.)” So, too, the “Contract for Service” concludes with 
the words: “This is not a policy of indemnity or insurance. * * *” Further- 
more, the following paragraph appears in the contract itself: “I have read care- 
fully all of the provisions contained on both sides of this ‘contract for service’ 
and agree to be bound thereby,” and was signed by Mattocks. A reading of the 
contract readily discloses that the main inducements to take out membership with 
the Pioneer Company are the various services that it renders its members, which 
services we have already set out in detail above. The Pioneer Company’s agree- 
ment to furnish free a travel pedestrian policy in the Continental Life Insurance 
Company is only one of a large number of services undertaken. There is nothing 
in the record to explain how or through whom Mattocks happened to take out 
his membership in the Pioneer Company, nor is there any evidence that any 
representation was made to him as to the character of the personal accident policy 
that would be furnished him free, excepting that which appears in the written 
“Contract of Service.’ Nor is there anything to show that Mattocks had any 
knowledge of the contract between the Pioneer Company and the Continental 
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Life Insurance Company, whereby the Pioneer Company was able to obtain 
policies of insurance on its members therein. 

But respondent argues that an act of an agent which is within the apparent, 
but not within the real, scope of his authority, is binding upon the principal, 
where otherwise loss would result to one who has in good faith relied upon such 
appearance. But upon the record before us it is clear that Mattocks had no ground 
for believing that the Pioneer Company had authority to issue and deliver policies 
of insurance for the Continental Life Insurance Company. The very language ot 
his contract with the Pioneer Company, upon which plaintiff here seeks to recover, 
definitely states that the Pioneer Company “will furnish free” a travel pedestrian 
policy in the Continental Life Insurance Company. That contract is designated a 
service contract and “not a Policy of Insurance.” It does not even infer that the 
Pioneer Company will issue a policy of insurance in the Continental Life Insur- 
ance Company, but only agrees “to furnish” Mattocks a policy of insurance in the 
Continental Life Insurance Company, clearly indicating that it would be necessary 
to have such a policy issued by the Continental Life Insurance Company. Further- 
more, the Pioneer Company did comply partly with this provision by furnishing 
Mattocks a travel pedestrian policy.good for twelve months from date of issue. 
The policy itself clearly shows that it was issued by the Continental Life Insur- 
ance Company and not by the Pioneer Automobile Service Company. There is no 
privity of contract between the appellant insurance company and Mattocks, and 
there is nothing in the record before us which would justify a reasonably prudent 
person in believing either that the Pioneer Company, by said contract with Mat- 
tocks, agreed to issue him a policy in the Continental Life Insurance Company, 
or that the Pioneer Company was the agent of the appellant insurance company 
authorized to issue policies for it. 

In our view, plaintiff must be held to have failed to make out her case against 
the defendant Continental Life Insurance Company. 

' It follows that the demurrer of the appellant insurance company offered at 
the close of the case should have been sustained. The judgment should be reversed. 
It is so ordered. 

Haid, P. J., concurs. 

Daues, J., not sitting. 


ANDERSON vy. NATIONAL ACC. SOC. OF NEW YORK. 
Supreme Court, Appellate Term, First Department. Nov. 23, 1932. 
260 New York Supplement 862. 


INSURANCE. | ue 

Admission of death certificate as proof of cause of death of assured held 
prejudicial error; statements in certificate being hearsay. 

(For other cases, see Insurance, Dec. Dig. § 543.) 


Appeal from Municipal Court, Borough of Manhattan, Tenth District. 

Action by Henry §S. Anderson against the National Accident Society of 
New York. Judgment for plaintiff, and defendant appeals. 

Reversed, and new trial ordered. 

This was an action by the beneficiary under a policy of health and accident 
insurance issued by the defendant which provided that “this policy does not 
cover * * * death or disability due to any disease of the organs peculiar to 
women.” 

Argued October term, 1932, before Lydon, Levy, and Callahan, JJ. 

Gould & Wilkie, of New York City (Elgin L. McBurney, of New York 
City, of counsel), for appellant. 

Richard E. Carey, of New York City, for respondent. 

Per Curiam. 

If the death of the insured was due to ileus resulting directly from an 
operation for a disease peculiar to women, the plaintiff was not entitled to 
recover upon the policy. The proof adduced by the defendant, consisting of 
defendant’s Exhibit B as explained by the medical testimony, established prima 
facie that the death was due to an operation for a disease peculiar to women. 
The only rebutting evidence offered by the plaintiff consisted of the death cer- 
tficate and medical testimony explaining the meaning of statements contained 
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therein. This certificate was not competent and was erroneously admitted over 
the objection and exception of defendant’s counsel. Not only were the state. 
ments contained in the certificate heresay, but the certificate itself stated that 
the cause of the assured’s death could not be definitely stated. The admission 
of the death certificate as proof of the cause of death constituted prejudicial 
error requiring reversal of the judgment appealed from and a new trial. 

For the guidance of the court on a retrial we state that the question of 
whether proper notice under the terms of the policy was given by the assured 
was, under the circumstances disclosed, correctly decided in favor of the plain- 
tiff as a matter of law and did not have to be submitted to the jury for de- 
termination. 

Judgment reversed and new trial ordered, with $30 costs to appellant to 
abide the event. 

All concur. 


RITCHIE v. TRAVELERS’ PROTECTIVE ASS’N OF AMERICA. No. 532. 
Supreme Court of North Carolina. Dec. 21, 1932. 
166 Southeastern Reporter 893. 
1. INSURANCE. 


Causative connection between injuries and intoxicated condition is unneces- 
sary under association’s constitution excluding from coverage injuries “while” 
intoxicated. 

(For other cases, see Insurance, Dec. Dig. § 787.) 

2. INSURANCE. 

Where accident policy exempted insurer from liability for injuries while in- 
sured was under influence of liquor or for injuries caused by liquor, instruction 
permitting recovery unless injuries were caused by liquor was error. 


(For other cases, see Insurance, Dec. Dig. § 826[2].) 


Appeal from Superior Court, Cabarrus County; Finley, Judge. 

Suit by M. F. Ritchie against the Travelers’ Protective Association of 
America. From judgment for plaintiff, defendant appeals. 

New trial granted. 

The plaintiff brought suit to recover on an accident policy. He alleged that 
on 8th of October, 1930, while the policy was in full force, he received personal 
injury while driving an automobile on highway 15 near the corporate limits of 
the city of Salisbury, for which he is entitled to compensation. His certificate 
provided that he should be entitled to the benefits of class A members as set out 
in the constitution, by-laws, and articles of incorporation. 

Article 12, section 1, of the constitution, is as follows: “This association shall 
not be liablé to a member or his beneficiary for any disability benefits, special 
loss benefits or death benefits when the disability, special loss or death of a mem- 
ber occurs under any of the following conditions or circumstances: When inflicted 
by a member on himself while sane or insane; when there are no visible marks 
of injury upon the body (the body itself not being deemed such a mark in case 
of death); when or while a member is in any degree under the influence of in- 
toxicating liquor or liquors or of any narcotic or narcotics; when caused wholly 
or in part by reason of or in consequence of the use of intoxicating liquor or 
liquors or the use of any narcotic or narcotics; when the result of voluntary or 
unnecessary exposure to danger or to obvious risk of injury; when or while a 
member is fighting, resisting arrest, violating the law.” 

The defendant filed an answer, and at the trial the jury returned the follow- 
ing verdict: 

(1) Did the accident and alleged injury to the plaintiff occur while the plain- 
tiff was, in any degree, under the influence of intoxicating liquor or liquors, as 
alleged in the answer? Answer: No. ; 

(2) Was the plaintiff unlawfully transporting intoxicating liquor at the time 
of his alleged injury, as alleged in the answer? Answer: No. 

(3) Did the plaintiff violate the terms of his contract with the defendant in 
any other respect, as alleged in the answer? Answer: No. 

(4) What amount, if any, is the plaintiff entitled to recover in this action? 
Answer: $712.50. 
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Judgment was thereupon rendered for the plaintiff in the sum of $712.50 and 
costs. The defendant excepted and appealed, assigning error. 


J. L. Crowell, Jr., and J. Lee Crowell, Sr., both of Concord, for appellant. 
Hartsell & Hartsell, of Concord, for appellee. 
ApaMs, J. 


[1, 2] The court gave the jury the following instruction: “If the defendant 
has satistied you by the greater weight of the evidence that the plaintiff was 
driving the car while intoxicated or while under the influence of intoxicating 
liquors, or that he was driving it recklessly, contrary to law, and that this was 
the cause of the impact, then it would be your duty to answer this issue Yes. If 
it does not so satisfy you, it will be your duty to answer it No.” To this instruc- 
tion the defendant excepted. 

It will be observed that section 1 of article 12 contains the following clauses: 
“This association shall not be liable to a member or his beneficiary for any dis- 
ability benefits, special loss benefits, or death benetits, when the disability, special 
loss, or death of a member occurs under zeny of the following conditions or cir- 
cumstances: (1) When or while a member is in any degree under the influence 
of intoxicating liquor or liquors. or of any narcotic or narcotics; (2) when caused 
wholly or in part by reason of or in consequence of the use of intoxicating liquor 
ar liquors or the use of any narcotic or narcotics.” 


The objection to the instruction is that the court failed to explain the dis- 
tinction between the two clauses above set out, and told the jury that, although 
the plaintiff may have been intoxicated or under the influence of intoxicating 
liquor at the time of his injury, the defendant would nevertheless be liable, un- 
less the plaintiff’s condition was the cause of the injury. The instruction is ap- 
plicable to the second clause but not to the first. The question arose in Mossop 
y. Continental Casualty Co., 137 Mo. App. 399, 118 S. W. 680, 681, in reference to 
which the court used this language: “The effect of the instructions on the issue 
of intoxication was to hold the company liable for indemnity at $15 a week, even 
though plaintiff was hurt while under the influence of intoxicating liquor, unless 
the injury was the result of his condition. This construction of the contract ex- 
punges an express proviso against liability for an injury received by the insured 
while under the influence of an intoxicant or narcotic. By virtue of said proviso, 
the company was as much exempt from liability for plaintiff's loss of time, if the 
loss was due to an injury received while he was intoxicated, but not in conse- 
quence of intoxication, as if the latter brought about the injury. Counsel argue 
that, if the intention was to exclude liability for an injury received while the 
plaintiff was intoxicated, regardless of a causal connection between his state and 
the injury, it was useless to insert the exemption for an injury resulting from in- 
toxication, as the first proviso would embrace the latter. So it would; but we 
take the purpose to have been to word the contract so no doubt could arise about 
the nonliability of defendant in either event. Again, it is said to be unreasonable 
to excuse defendant merely because plaintiff was intoxicated, if the accident 
would have happened anyhow. An illustration is brought forward of this kind: 
Suppose he had been hurt while intoxicated and on a street car in a collision of 
the car with another, would defendant be exempt?) We answer that any insur- 
ance company has the right to refuse to insure men against accidental injury 
while they are intoxicated, and there are good reasons why they should refuse to 
do so, to wit, when a man is drunk, he is less able to take care of himself, is more 
quarrelsome, and hence more likely to get hurt than when he is sober, and, if 
hurt, he may believe and testify his conduct had nothing to do with the accident, 
and obtain a verdict on that theory, when. in truth, intoxication led to the injury.” 

In Flannagan vy. Provident Life & Accident Co., 22 F.(2d) 136, 139, concern- 
ing a similar provision the Circuit Court of Appeals said: “It is argued that, even 
if there were intoxication and violation of law as contended by defendant, these 
would not defeat recovery, unless there was a causative connection between these 
and the death of insured, and that whether such causative connection existed or 
not was a question for the jury to determine. We think, however, that by their 
express provisions the policies do not cover injuries received while the insured 
was intoxicated or under the influence of liquor, as he clearly was at the time 
when he received the injuries resulting in his death, and that it was not necessary 
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to show any causative connection between the intoxicated condition and the in. 
juries. 1 C. J. 457; Standard Life Ins. Co. v. Jones, 94 Ala. 434, 10 So. 530: 
Shader v. Ry. Passenger Assur. Co., 66 N. Y. 441, 23 Am. Rep. 65; Furry y. Gen. 
Accident Ins. Co., 80 Vt. 526, 68 A. 655, 15 L. R. A. (N. S.) 206, 130 Am. St. Rep. 
1012, 13 Ann. Cas. 515; notes 9 Am. St. Rep. 176, 13 Ann. Cas. 516.” : 
For error in the instruction a new trial is granted. 
New trial 


PURCELL v. WASHINGTON FIDELITY NAT. INS. CO. 
Supreme Court of Oregon. Dec. 6, 1932. 
16 Pacific Reporter (2d) 639. 
2. INSURANCE. 
Ambiguities in application for insurance will be construed against insurer. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
3. INSURANCE. 

Words in policy will be construed most favorably to insured to avoid for- 
feiture. 

(For other cases, see Insurance, Dec. Dig. § .146[3].) 

4. INSURANCE. 

Answer in application failing to mention old policy overlapping protection 
afforded by policy applied for affords insurer no ground for relief, unless ques- 
tion was sufficiently specific to cause applicant in reasonable exercise of facultie; 
to realize company desired mention of overlapping provisions. 

(For other cases, see Insurance, Dec. Dig. § 288[1].) 

5. INSURANCE. 

Statement in application for health and accident policy that applicant pos- 
sessed no other health and accident insurance held not to render policy invalid 
for fraud because applicant possessed ordinary life policy incidentally providing 
for total disability benefits (Code 1930, § 46-131). 

(For other cases, see Insurance, Dec. Dig. § 288[1].) 

6. INSURANCE. 

Applicant must make truthful answers to questions in application and make 
reasonable use of faculties in endeavoring to understand questions. 

(For other cases, see Insurance, Dec. Dig. § 254.) 

7. INSURANCE. 

Insurance company must so frame questions in application that they will be 
free from misleading interpretations. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Department 1. 

Appeal from Circuit Court, Multnomah County; Hall S. Lusk, Judge. 

Action by James W. Purcell against the Washington Fidelity National In- 
surance Company. Decree for defendant, and plaintiff appeals. 

Reversed and remanded. : 

Frank C. Howell, of Portland (Wilbur Beckett, Howell & Oppenheimer, of 
Portland, on the brief), for appellant. 

Milton R. Klepper, of Portland, for respondent. 

ROssMAN, J. 

This is an action upon a policy of health and accident insurance issued by the 
Continental Life Insurance Company to the plaintiff, and later assumed by the 
defendant. The policy promised to pay the plaintiff the sum of $100 per month 
for any period of disability that confined him within doors. The complaint alleged 
a disability, commencing June 4, 1928, and the defendant’s failure to make any 
payments subsequent to March 30, 1930. It prayed for $1,300 damages, and $600 
attorney’s fees. The answer, after denying all of the averments of the complaint, 
alleged that the Continental Life Insurance Company had issued this policy; that 
subsequently the defendant assumed it as its own; that the plaintiff, in procuring 
the contract, signed and delivered to the Continental Company an application for 
insurance wherein he answered the question: “What accident or health insurance 
have you in other companies or associations?” by replying: “None”; that the 
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plaintiff's answer was untrue; that at the time he made that answer he possessed 
a policy of insurance issued by the Penn Mutual Life Insurance Company of 
Philadelphia in the amount of $3,500, which contained a provision for the pay- 
ment to him of $35 per month in the event of his disability before reaching the 
age of 60; that the Continental Company relied upon the representations contained 
in the above answer, and was thereby deceived into issuing the policy. It also al- 
leged that the policy contained a provision of nonliability in the event that any 
answers to the questions were false, and, after averring that before it discovered 
the truth it had paid to the plaintiff the sum of $2,200, prayed that the policy be 
canceled and that it be granted judgment against the plaintiff for $2,200. The 
reply denied the averments of the answer. The decree granted the defendant the 
relief it sought. The plaintiff appealed. 

The application contained the following question: “Do you agree that the 
falsity of any answer in this application for a policy shall bar the right to recover 
thereunder if such answer is made with intent to deceive or materially affects 
either the acceptance of the risk or the hazard assumed by the company, and 
that the application shall not be binding upon the company until accepted by the 
company, and the first premium actually paid?” The plaintiffs answered, “Yes.” 
The application was made a part of the contract of insurance. 

Section 46-131, Oregon Code 1930, provides: “Every contract of insurance 
shall be construed according to the terms and conditions of the policy, except 
where the contract is made pursuant to a written application therefor, and such 
written application is intended to be made a part of the insurance contract; uniess 
as otherwise provided by this act, if the company shall deliver a copy of such 
application to the assured, thereupon such application shall become a part of the 
insurance contract. Provided, that matters stated in the application shall be 
deemed to be representations and not warranties. And failing so to do it shall not 
be made a part of the insurance contract. Provided, however, that the provisions 
of this section shall not apply to fidelity and surety contracts.” 

In the circuit court the taking of testimony was confined to the issues pre- 
sented by the cross-complaint which prayed for a decree canceling the policy. The 
evidence disclosed that efeven years before the plaintiff applied for this policy 
he had secured from the Penn Mutual Life Insurance Company, a regular insur- 
ance company, an endowment policy wherein that company promised to pay him 
the sum of $3,500, and, in the event that his death occurred prior to the payment 
of that sum, to pay $3,500 to his widow and children. The policy also contained 
a provision whereby the company agreed to pay him $35 per month in the event 
that he should suffer a total permanent disability prior to the time that he reaclied 
the age of 60. The defendant contends that the aforementioned question in the 
application could not be truthfully answered by the plaintiff without mention of 
his Penn Mutual policy, and that, since he answered the question with the word 
“None,” the defendant is entitled to a decree of cancellation. 


The predominant feature of the Penn Mutual Life Insurance Company policy 
was life insurance. The provision for protection against total permanent disability 
sustained by the insured before reaching the age of 60 was an incidental provision 
as distinguished from the principal undertaking of the policy. The life insurance 
was payable in all events, whereas the disability insurance was payable only con- 
ditionally. 


[1] The real question is: Did the defendant have a right to expect that those 
solicited by its agents who possessed life policies with incidental disability features 
would answer this question by mentioning those policies. It is now a demonstrated 
fact that the plaintiff did not understand that the question was aimed at his Penn 
Mutual policy. There is no contention that he sought to deceive or was actuated 
by any improper motive. He was an intelligent man, receiving a salary of $400 a 
month, and occupying a position with a responsible concern engaged in educational 
undertakings. The defendant’s agent who sold him this policy, and who had pre- 
viously sold him other policies, was present and wrote the plaintiff’s answers. 
It is a matter of common knowledge that such agents assist the applicant in in- 
terpreting the questions and formulating their answers; yet the plaintiff, an in- 
telligent business man, with the help of the defendant’s agent, and aided by past 
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experience in procuring insurance, did not place upon the defendant's questions the 
interpretation which it says he should have placed thereon. 


In determining what meaning should be assigned to the questions and answers 
we should remember that the questions were prepared by the insurance company. 
Very likely they were formulated by its actuaries after much reflection, and with 
the assistance of attorneys aware of the interpretation which had been placed by 
the courts upon similar questions. When the insurance company prepared the 
questions, it had already planned what consequences should attach if subsequent 
investigation disclosed that an applicant had made apparently untrue answers to 
a question. Since it planned that cancellation of the policy should occur in such 
an instance, and since the applicant would thereupon be unable to obtain protec- 
tion against the unfortunate event which had already occurred, the company was 
cautioned of the necessity of framing its questions in language incapable of am- 
biguous meaning. 

2-4] Let us now consider how the courts have construed the language of 
policies of insurance, especially of the applications forming a part of the policy. 
They have frequently pointed out that, since the application was prepared by the 
company, ambiguities will be construed against it, and that words susceptible of 
two reasonable constructions will be given the one most favorable to the insured 
so as to avoid forfeiture. Wharton v. Aitna Life Insurance Company (C. C. A.) 
48 F.(2d) 37; Zimmerman v. Union Automobile Insurance Co., 133 Or. 600, 291 P. 
495; Schoeneman v. Hartford Fire Insurance Co., 125 Or. 571, 267 P. 815; Mutual 
Life Insurance Co. v. Ford, 103 Tex. 522, 131 S. W. 406. Where an applicant for 
insurance already possesses a policy one of the, provisions of which overlaps the 
protection afforded by the policy newly applied for, an answer to a question in the 
application which fails to mention the old policy will not be deemed a ground for 
relief in favor of the insurance company, unless the question in the application 
was sufficiently specific to cause the applicant, in the reasonable exercise of his 
faculties, to realize that the company desired mention of the overlapping pro- 
visions. Arneberg v. Continental Casualty Co., 178 Wis. 428, 190 N. W. 97, 29 
A. L. R. 93; Julius v. Metropolitan L. Ins. Co., 299 Ill. 343,. 132 N. E. 435, 17 
A. L. R. 956; Wright v. Fraternities Health & Accident Ass’n, 107 Me. 418, 78 A. 
475, 32 L. R. A. (N. S.) 461; Provident Life & Acc. Ins. Co. v. Rimmer, 157 
Tenn. 597, 12 S.W.(2d) 365; Mutual Reserve Life Ins. Co. v. Dobler (C. C. A.) 
137 F. 550; Mutual Life Ins. Co. v. Ford, 61 Tex. Civ. App. 412, 130 S. W. 769; 
see; also, Id., 103 Tex. 522, 131 S. W. 406. 

[5] The foregoing are the rules of construction applied to the language of 
applications. If the insurance company really wanted to know what sums of money 
insurance companies had contracted to pay to the plaintiff in’ the event of his 
disability, it would have asked that specific question, and, if it wanted the names 
of the insurance companies, a question asking for their names would have fol- 
lowed the question just suggested. Instead of employing such questions, it asked 
the applicant, “What accident or health insurance have you in other companies or 
associations?” The words “accident or health insurance” might mean a policy pro- 
viding for nothing but disability insurance, or it might mean a life insurance 
policy with a collateral provision providing for protection against disability. We 
believe that many laymen would construe the question to mean disability insurance; 
but it now develops that the company intended it to include straight life insurance 
containing an incidental provision for protection against disability. The challenged 
answer is to a question which is immediately preceded by the one which we 
shall now quote: “Do your average weekly earnings exceed the aggregate single 
indemnity payable under this policy and all other similar policies now carried by 
you?” The use of the word “similar” is significant, and could readily confine the 
applicant's attention to straight policies, of accident and health insurance. No ques- 
tion preceding the challenged one mentions life insurance, but immediately follow- 
ing the challenged question three questions concern themselves with life insurance. 
These circumstances which seem to differentiate between health or accident insur- 
ance and life insurance likewise could cause the applicant to assume that the 
company had differentiated between the two forms of insurance and had confined 


its inquiries concerning life insurance policies to those following the challenged 
question. 
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[6, 7] We believe that it is a matter of common knowledge that the layman 
classifies a policy of insurance issued by a straight life insurance company like the 
Penn Mutual as life insurance, even though it contains a minor provision for pro- 
tection against disabilities. We believe that the layman generally regards as health 
or accident insurance a policy which undertakes to indemnify against disabilities 
arising from ill health or accidents, even though it also stipulates for a sum 
payable upon death as the result of an accident. The defendant’s agent had pre- 
viously sold the plaintiff other policies of accident insurance, and hence, when he 
appeared with this application, the questions of which inquired concerning the 
ownership by the applicant of other policies of “accident or health insurance,” the 
applicant very likely at once began thinking about policies of the kind which the 
agent had previously sold to him. It is the duty of the applicant for insurance to 
make truthful answers to the company’s questions and to make reasonable use 
of his faculties in endeavoring to understand the questions, but it is also incum- 
bent upon the insurance company to so frame its questions that they will be free 
from misleading interpretations. Since we believe that the question was reasonably 
capable of the interpretation which the plaintiff placed upon it, we conclude that 
the defendant’s cross-complaint is not sustained by the evidence. It is not entitled 
to a cancellation. It seems like a matter of slight value to cite decisions of other 
courts which have dealt with problems similar to the above, because the matter 
for solution is merely one of the construction of common language, yet it is re- 
assuring to find that in all of the cases which the diligence of counsel and our 
investigations have discovered the courts took the same view as we have announced 
above. The cases are cited in the previous citations. 

The decree of the circuit court is reversed, and the cause is remanded. 

Bean, C. J., and Rand and Kelly, JJ., concur. 





652 The Insurance Law Journal, Vol. 80 [Mar., 1933 


AUTOMOBILE 


AMERICAN MUT. LIABILITY INS. CO. OF BOSTON, MASS. 
COOPER. No. 6542. 
Circuit Court of Appeals, Fifth Circuit. Nov. 3, 1932. 
61 Federal Reporter (2d) 446. 
INSURANCE. 


Liability insurer may by its conduct become liable for entire judgment against 
insured, though exceeding amount named in policy. 

(For other cases, see Insurance, Dec. Dig. § 666.) 

INSURANCE. 

Liability insurer assuming exclusive control of claim against 
insured duty to act in good faith towards him. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

INSURANCE. 

Finding that liability insurer refusing settlement, within amount of policy, 
did not act in good faith and was therefore liable for entire judgment against in- 
sured exceeding amount of policy, held justified under evidence. 

The evidence disclosed that the insurer failed to interview witnesses, 

or to make any effort to determine whether there was any liability upon 

the claim, and did not attempt to acquaint itself with the extent of in- 

juries on which claim was based, and that it ignored advice of its coun- 
sel to settle case before trial; that it rejected offer of settlement before 
suit, and finally rejected reasonable offer of settlement during trial, 

cause insured would not assume a part of its own contractual libaility. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Appeal from the District Court of the United States for the Northern Dis- 
trict of Alabama: William I. Grubb, Judge. 

Action by Dr. J. B. Cooper, against the American Mutual Liability Insurance 
Company of Boston, Mass. Judgment for plaintiff, and defendant appeals. 

\ firmed. 


Geo. W. Yancey and Whit Windham, both of Birmingham, Ala., for appell- 


insured owes 


ant. 


R. H. Scrivner, of Birmingham, Ala., for appellee. 

Before Bryan, Foster, and Walker, Circuit Judges. 

Bryan, Circuit Judge. 

Appellee, against whom a judgment for $13,500 was obtained by Mrs. Alice 
Auman in an action for injuring her as a result of negligently driving his auto- 
mobile (Cooper vy. Auman, 219 Ala. 336, 122 So. 351), satisfied that judgment 
with interest, and recovered judgment over against appellant for the full amount, 
less $5,000 paid by it as the limit of its lability under a policy of automobile lh- 
ability insurance which it had issued to appellee and which was in force at the 
time of the accident to Mrs. Auman. The ground ef recovery in the present suit 
was appellant’s failure and refusal to avail itself of the opportunities it had to 
settle Mrs. Auman’s claim for damages within the $5,000 limit named in the pol- 
icy. There are many assignments of error, but it may safely be stated that no 
reversible error is made to appear unless the trial court erred in refusing ap- 
pellant’s request for a peremptory instruction. Originally appellee’s cause of ac- 
tion was based upon appellant’s negligence in refusing to settle Mrs. Auman’s 
claim; but, upon a ruling by the trial court that the insured was not entitled to 
recover on the ground of mere negligence, the declaration was amended so as to 
allege only that the insurer acted in bad faith toward the insured in refusing to 
effect a settlement within the $5,000 limit named in the policy. By the terms 0! 

e policy the insured was required to give written notice to the insurer as soon 
as practicable of any accident covered by the policy, and, upon request, to render 
any assistance in his power in the investigation, settlement, or defense of any 
case, aid in securing witnesses, and in prosecuting an appeal; but it was therein 
provided that he should not, unless at his own expense, pay or settle any claim, 
incur any expense, voluntarily assume any liability in respect of any such acci- 
dent, or interfere in any negotiations for settlement or in any legal proceeding, 
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without the insurance company’s written consent. In the event of legal proceed- 
ings to enforce any claim for damages arising from any accident covered by the 
policy, the insurer agreed to assume, “in the name and on behalf of the insured, 
but at its own cost and expense, and irrespective of the indemnity hereinafter 
provided for the entire management and defense of same.” The insurer reserved 
the right to settle within the limits of the policy. 

The accident oceurred in the afternoon, while the insured was driving his 
automobile up a steep hill in a southerly direction on a street 40 feet in width, 
which at the time was not being much used. Shortly before the accident occur- 
red, Mrs. Auman alighted from the automobile of a lady friend near the curb 
on the easterly side of the street, and, in crossing, away from a street intersec- 
tion, to her home on the other side, according to at least one of the witnesses who 
testified in her behalf, she was dragged more than the length of the automobile. 
There was evidence for Mrs. Auman to the effect that the automobile in which 
she had been riding had moved away, and that there was no obstruction to pre- 
yent the insured from seeing her in ample time to avoid the accident. The in- 
sured testified that he did not see her until just at the very moment of the acci- 
dent, although he said that he stopped his automobile within a distance of about 
18 inches from the point where it struck her: but he did not claim that his view 
was obstructed by another automobile coming between him and Mrs. Auman. 


The insured promptly reported the accident to the insurer, upon a blank form 
furnished by it for that purpose, giving the names of three people who he said 
lived in the same block in which Mrs. Auman lived, and stated that there were 
several other important witnesses whose names he did not* learn. Mrs. Auman, 
before she brought her suit, made an offer to the insurer to settle her claim for 
damages against the insured for $3,000. Up to that time no witnesses had been 
been interviewed, and no investigation concerning the merits of the case had been 
made by or on behalf of the insurance company, although it was informed by the 
report of the insured that both Mrs. Auman’s forearms had been fractured, and 
that her right knee had been dislocated. Nevertheless the insurance company re- 
jected Mrs. Auman’s offer of settlement, and countered with the proposition to 
pay her either $200 or the amount of her doctors’ bills in full settlement of her 
claim for damages. About a month before the trial of Mrs. Auman’s case, the 
insurance company was advised by its attorney, who had taken charge of the liti- 
gation for the insured, that the case was a very serious one because of the severe 
nature of the injuries sustained, and that in the attorney’s opinion it should he 
settled for a reasonable amount; and, during that trial, though before the case 
had been submitted to the jury, Mrs. Auman’s attorney offered to accept in set 
tlement either $4,000 or $4,500. But the representatives of the insurance company 
who attended the trial said that they were not authorized to pay more than $3,- 
500. Without communicating with the home office for authority to pay more, they 
insisted that, if a settlement were to be made, the insured would have to pay the 
balance; and this the insured declinedto do. The present suit was brought within 
one year after the Auman Case was affirmed by the Supreme Court of Alabama 
and the satisfaction of that judgment by the insured, but it was brought after the 
lapse of more than a year from the entry of that judgment in the state trial court=> 
Pending the appeal, the insured paid two premiums of $175 each as his proportion 
of the cost of furnishing a supersedeas bond. 

[1] It is well settled in cases of limited liability insurance that the insurer 
may so conduct itself as to be liable for the entire judgment recovered against 
the insured, although that judgment exceeds the amount of liability named in the 
policy. But the courts that have considered the question are not in agreement as 
to the nature and kind of proof which it is incumbent gupon the insured to make 
in an action against the insurer for the excess which the insured has been com- 
pelled to pay over the amount named in the policy. Some of these cases hold 
that the insured is entitled to recover upon proof that the insurer in refusing to 
settle a claim for damages covered by the policy was guilty of negligence. Cav- 
anaugh Bros. v. General Accident Fire & Life Assurance Corp., 79 N. H. 186, 
106 A. 604: Douglas v. U. S. F. & G. Co., 81 N. H. 371, 127 A. 708, 37 A. L. R. 
1477; G. A. Stowers Furniture Co. v. American Indemnity Co. (Tex. Com. App.) 
15 S.W.(2d) 544; Attleboro Mfg. Co. vy. Insurance Company (C. C. A.) 240 F. 
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573. Other decisions impose a heavier burden upon the insured, and deny re- 
covery unless he can show that the insurer in refusing to make settlement ‘acted 
in bad faith. New Orleans, etc., R. Co. v. Maryland Casualty Co., 114 La. 154 
38 So. 89, 6 L. R. A. (N. S.) 562; Wisconsin Zinc Co. v. Fidelity, etc., Co., 162 
Wis. 39, 155 N. W. 1081, Ann. Cas. 1918C, 399; Auerbach v. Maryland Casualty 
Co., 236 N. Y. 247, 140 N. E. 577, 28 A. L. R. 1294. There are cases of the latter 
class which exonerate the insurer if, considering its own interest only and ignor- 
ing entirely the interest of the insured, it acts in good faith; but the prevailing 
rule seems to be that the insurer must act in good faith; toward the insured. 
Brassil v. Maryland Casualty Co., 210 N. Y. 235, 104 N. E. 622, L. R. A. 19154, 
629: Hilker v. Western Automobile Ins. Co., 204 Wis. 1, 231 N. W. 257, 235 
N. W. 413. 4 

2, 3] We are not concerned here with the question whether appellee could 
have recovered ou the ground of mere negligence, since recovery is now sought 
only on the ground that appellant did not act in good faith toward him. In our 
opinion the insurer cannot escape liability by acting upon what it considers to be 
for its own interest alone, but it must also appear that it acted in good faith and 
dealt fairly with the insured. The insurer, as it had a right to do under the pol- 
icy, assumed exclusive control of the- claim. against the insured, and took unto it- 
self the power to determine for the insured all questions of liability, settlement, 
of defense and management before and during trial, and of appeal after final 
judgment. We are of opinion that this relationship imposes upon the insurer the 
duty, not under the terms of the contract strictly speaking, but because of and 
flowing from it, to act honestly and in good faith toward the insured. It was 
open to the jury to find that the insurer did not perform this duty. The insurer 
failed to interview the witnesses, or to make any effort to determine whether 
there was any liability upon the claim asserted against the insured for damages. 
It did not attempt to acquaint itself with the extent of Mrs. Auman’s injuries. 
It was not in position to act intelligently, or in fairness to the insured in consider- 
ing the offer of settlement made before suit was brought. It ignored the advice 
of its counsel to settle before the case came on for trial. During the trial it 
offered to settle for $3,500, thus appaerntly admitting the liability of the insured 
for substantial damages; but it failed to have a representative at the triai with 
authority to settle within the limit of liability named in the policy. It finally re- 
offered to settle for $3,500, thus apparently admitting the liability of the insured 
would not assume a part of its contractual liabiliy. The jury were therefore 
warranted in finding that the insurer did not act in good faith toward the insured 
in considering Mrs. Auman’s claim for damages, in refusing to settle, and in de- 
manding that the insured contribute to the settlement which it could and should 
have made at its own expense. . 

[4] It is suggested that the case of the insured was’ barred by the statute of 
limitations of one year, which it is agreed is applicable to this case. The cause 
of action did not accrue until the judgment in favor of Mrs. Auman was affirm- 
ed by the Supreme Court! of Alabama and was satisfied by appellee, both of 
which events occurred within less than one year prior to the bringing of suit 
Jones’ Ex’rs v. Lightfoot, 10 Ala. 17; Attleboro Mfg. Co. v. Insurance Co., supra. 
The contribution by appellee to the cost of the supersedeas bond was made more 
than a year before the suit was brought, but it did not set in motion the statute 
of limitations. Appellee was bound by his policy to aid in prosecuting the appeal, 
and could not have sued before the suit against him was finally determined. 

The judgment is affirmed. 


DAWES v. CONTINEN@AL INS. CO. OF CITY OF NEW YORK. No. 
District Court, E. D. Louisiana, Baton Rouge Division. Oct. 22, 1932. 
1 Federal Supplement 603. 
1. INSURANCE. 


Where, pursuant to insured’s instruction, appraiser named by insured held 
out for minimum sum for trucks destroyed by fire, insured cannot complain that 
appraisal was not made as provided by policy and submission. 


(For other cases, see Insurance, Dec. Dig. § 574[1].) 
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2 INSURANCE. 

Where insured’s trucks were destroyed by fire, amount of loss and damage 
was sound cash value of trucks immediately before fire. 

(For other cases, see Insurance, Dec. Dig. § 499.) 

3, INSURANCE. , 

Evidence held to show disagreement of appraisers appointed to fix value of 
insured trucks destroyed by fire so as to warrant umpire’s decision. 

(For other cases, see Insurance, Dec. Dig. § 574[7].) 

4, INSURANCE. ; 

Regardless of amount of policy, insurer may contest amount claimed by in- 
sured for trucks destroyed by fire, since valued policy law of Louisiana does not 
apply to movables (Act La. No. 135 of 1900). 

(For other cases, see Insurance, Dec. Dig. § 499.) 

6. INSURANCE. es 

To set aside appraisal of insured trucks destroyed by fire, insured must show 
that appraisal was improperly conducted or that award was result of fraud or of 
gross error amounting to fraud. ; 

(For other cases, see Insurance, Dec. Dig. § 574[1].) 

7. INSURANCE. ; 

Mere inadequacy of award made by appraisers of insured trucks destroyed by 
fire, or mistake, will not authorize interference of equity. 

(For other cases, see Insurance, Dec. Dig. § 574[1]].) 

&. INSURANCE. ote 

Evidence held insufficient to show that award made for insured secondhand 
trucks destroyed by fire was grossly inadequate. 

(For other cases, see Insurance, Dec. Dig. § 574[7].) 

9. INSURANCE. ei 

Where appraisers determined sound cash value of insured secondhand trucks 
immediately before destruction by fire, reception by appraisers of opinion evidence 
as to value of secondhand trucks in another city held immaterial. 

(For other cases, see Insurance, Dec. Dig. § 574[3].) 

10. INSURANCE. ; 

Complainant has burden of sustaining allegations of bill to set aside award 
made by appraisers for destruction by fire of insured trucks. 

(For other cases, see Insurance, Dec. Dig. § 574[7].) $ 

In Equity. Suit by H. C. Dawes, Jr., against the Continental Insurance Com- 
pany of the City of New York. 

Bill dismissed. 

Charles A. Holcombe, of Baton Rouge, La., for plaintiff. 

Philip S. Gidiere, of New Orleans, La., for defendant. 

Bora, District Judge. 

H. C. Dawes, Jr., the plaintiff in this case, was insured for the term of one 
year against loss or damage by fire on eleven automobile trucks under a policy of 
insurance issued to him by the Continental Insurance Company of New York. 
On February 8, 1930, six of the trucks which were listed in the policy as having a 
value of $6,600 were completely destroyed by fire. The insured immediately re- 
ported the loss, whereupon the defendant company placed the claim in the hands 
of its adjusters, who after going into the matter were unable to agree with the 
assured as to the amount of the loss. The defendant then demanded an appraisal 
in accordance with the provisions of the policy, and, the plaintiff consenting, an 
agreement to appraise the loss was drawn up and signed by the respective parties 
and appraisers chosen; the insurer selecting Fred Oster and the insured Joe 
Arbour, and the two selecting C. J. Rose as umpire. The submission agreement, 
among other things, provided that the appraisers “will act with strict impartiality 
in making an appraisement and estimate of the sound value and the loss and dam- 
age upon the property.” For their government in making the appraisement it was 
also provided that “it is further expressly understood and agreed that in determin- 
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ing the sound value and the loss or damage upon the property, hereinbefore mep- 
tioned, the said appraisers are to make an estimate of the actual cash cost of 
replacing or repairing the same, or the actual cash value thereof, at and im- 
mediately preceding the time of the fire; and in case of depreciation of the prop- 
erty from use, age, condition, location or otherwise, a proper deduction shall be 
made therefor.” It was further provided that “the award of said appraisers, or 
any two of them, made in writing, in accordance with this agreement, shall be 
binding upon both parties to this agreement.” 


The appraisers undertook to determine the amount of the loss and were 
unable to agree, and their matters of difference were submitted to the umpire and 
an award was made on March 12, 1930, in which the sound value of the six 
trucks immediately preceding the fire was agreed to be $1,457 and that the loss 
amounted to $1,457. An award showing said loss and damage was duly made, 
signed by Appraiser Fred Oster and Umpire C. J. Rose, and same was filed with 
the company. Shortly thereafter the defendant company issued and delivered its 
check to the plaintiff in the sum of $1,457 in payment of the loss in accordance 
with the award of the appraisers, and said check was accepted by the plaintiff with 
the explicit understanding that by doing so it would be without prejudice to his 
right to institute the present action which seeks to cancel and set aside the award. 


[1] The first ground of complaint upon which plaintiff relies is that no ap- 
praisal was had as contemplated by the policy and by the articles of submission 
because the sound value of the cars and the loss and damage were not figured 
separately by the appraisers, and it is argued that since they did not do this there 
never was any disagreement to be submitted to the umpire. The testimony bearing 
on this point shows that Oster appraised each truck separately but that Arbour did 
not, though Arbour did give the six trucks a value of $4,500, and when asked by 
Oster to itemize this figure he failed to do so and replied that this amount was 
the minimum the plaintiff had told him to stick for. This statement which Oster 
attributes to Arbour was reluctantly admitted by Arbour to be true and the plain- 
tiff has not seen fit to explain or deny it. Considering this testimony and the 
inferences to be drawn therefrom in the light of all the surrounding facts and 
circumstances of the case, there can be slight doubt but that Arbour was partisan 
and conceived it to be his duty to literally follow-instructions and hold out for 
a high estimate. Under these circumstances it does not lie in plaintiff's mouth to 
complain of a situation for which he alone is responsible. To hold otherwise would 
be to sanction a course of improper conduct that would render voidable at the 
option of the wrongdoer every solemn obligation entered into which requires the 
appointment of appraisers as a mode of settling disputes. 


[2, 3] But apart from this it is difficult to conceive the merits of plaintiff's 
theory that the sound value of the trucks and the loss and damage should have 
been figured separately. The submission agreement does not so provide; further- 
more, we have here a situation where the trucks were totally destroyed in the 
fire, and therefore it necessarily follows that the loss and damage to the trucks 
was precisely the same figure as their sound value before the fire. All the ap- 
praisers had to do to arrive at the amount of the loss was to decide what was the 
actual cash cost of replacing the trucks, or the actual cash value thereof, at and 
immediately preceding the time of the fire and this is what they did. They visited 
the scene of the fire, checked the motor numbers, and thereafter Oster gave 
Arbour his figures showing valuations on the trucks totalling $1,200. Arbour, 
according to his own story which is favorable to plaintiff’s case, thereupon toid 
Oster that his figures were so far from his idea of the value of these units that 
there was not any use in his going into it any further, and he would have it 
appear that thereafter he refused to function or to have anything more to do with 
it. Why Arbour assumes this position is difficult to understand, for it is quite 
clear that thereafter he suggested to Oster the advisability of visiting New Orleans 
to look over the truck market. This suggestion was complied with, and the Mack 
and White companies were visited, and their representatives each placed values 
on the trucks that were substantially lower than Oster’s figures. However, this 
added information did not bring the parties any closer together, so they decided 
to submit their differences to an umpire, and it was then that C. J. Rose was 
agreed upon. Thereupon they went to Rose’s office to solicit his services and after 
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explaining their mission stated to him that they had a little difference. As further 
evidence of their disagreement, Rose testified that Arbour remained there debating 
with them for an hour and a half. Considering that this was a mere appraisal and 
that the technical rules of arbitration and award do not apply, I am of the 
opinion that the tsetimony shows a disagreement between the appraisers such as is 
contemplated by the policy of insurance. 


[4, 5] But assuming that there was an award, the plaintiff contends that it 
should be set aside because the ridiculous figure at which the trucks were ap- 
praised constitutes clear proof of fraud; furthermore, it is urged that the said 
Oster was not an impartial nor a disinterested appraiser. The ground upon which 
it is claimed that the appraiser selected by the defendant was not disinterested is 
that he had been selected at different times by this defendant and other insur- 
ance companies to act as appraiser in cases similar to this. However, there is not 
the slightest evidence in this record to impugn his honesty or integrity, or to indi- 
cate that he acted from improper motives in making this award, or that he had 
any interest in the result; on the contrary, the evidence speaks for his competency 
to act in such capacity and this question is dismissed without further consideration. 
In support of the claim that the inadequacy of the award was so great as to 
amount to fraud, it is urged that the amount of the award was considerably less 
than the amount for which the trucks were insured and was less than the amount 
which the adjuster for the insurance company stated the trucks were worth. It 
would seem a complete answer thereto to simply state that the Valued Policy 
Law of Louisiana as embodied in Act No. 135 of 1900 does not apply to movable 
property, and consequently the insurance company is not precluded from contest- 
ing the amounts named in the policy. Furthermore, the defendant is not bound by 
the adjuster’s offer in settlement which the plaintiff refused to accept, and same 
may not now be considered as fixing the value of the trucks as against the insur- 
ance company nor as waiving the company’s right to an appraisement. See Hart 
v. Springfield Fire & Marine Insurance Co., 136 La. 114, 66 So. 558. 


[6-8] To succeed in this action the plaintiff must show, either that the appraise- 
ment was conducted in an improper manner, or that the award was the result of 
fraud or of gross error amounting to fraud. Mere inadequacy of the amount of 
the award or a mistake of judgment on the part of the appraisers in arriving at 
the sum to be allowed would not be sufficient to authorize a court of equity to 
interfere unless the inadequacy is so great as to indicate corruption or bias on the 
part of the appraisers. See Burchell v. Marsh et al., 17 How. 344, 15 L. Ed. 96; 
Levin v. Northwestern National Insurance Co. of Milwaukee (C. C.) 185 F. 981. 
In an effort to sustain this burden, secondary evidence was offered by the plain- 
tiff to show the amounts which he claims to have paid for these admittedly second 
and third hand trucks; but it is not clear from his testimony whether or not these 
amounts are truly indicative of value because plaintiff repeatedly stated that he 
bought these trucks without taking the trouble to find out in what year they were 
manufactured. He justifies this rather unusual course of dealing by stating that 
he was only interested in the condition of the trucks and the service left in them. 
There can be slight doubt but that age is an important element in determining 
how much service or use was left in the trucks and.a prudent purchaser would 
undoubtedly have so regarded it, but plaintiff admittedly did not; consequently, 
his testimony on this point must be considered as having doubtful value. The other 
supporting witnesses throw little light on the value of these trucks either because 
of their lack of knowledge of the subject-matter concerning which they testified 
or because of their failure to state the facts upon which their conclusions were 
based. Considering the testimony as a whole in the light of the undisputed fact 
that these trucks were all old, secondhand trucks ranging in ages from seven to 
twelve years at the time of the fire, and that their actual cash value was exceed- 
ingly small, I am persuaded that the award was not grossly inadequate if inade- 
quate at all. 


[9] The remaining ground of attack charges, “That the said alleged appraise- 
ment was based upon the alleged price of second-hand cars of similar type and 
make in the city of New Orleans, which was an improper method of ascertaining 
the correct valuation of the property destroyed,” and in support thereof evidence 
was offered to show that the trucks should have been appraised on the basis of 
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their value to the owner. However, this opinion testimony is not controlling, as 
it is clear from the policy herein sued on, as well as from the articles of sub. 
mission, that the appraisers in determining the sound value and the loss or damage 
upon the property were required to make an estimate of the actual cash cost of 
replacing the trucks or the actual cash value thereof, at and immediately pre- 
ceding the time of the fire, and this they unquestionably did. , 

{10] The plaintiff has the burden of sustaining the allegations of his bill, 
In this he has wholly failed, and it must be dismissed at his cost. It is ordered 
accordingly. 


ELLIS v. BRUCE et al., and four other cases. No. 41660. 
Supreme Court of Iowa. Nov. 22, 1932. 
245 Northwestern Reporter 320. 
4. INSURANCE. 

Statute held to allow suit by injured party against automobile liability insurer 
only after claim has been liquidated by judgment against tort-feasor and execu- 
tion returned unsatisfied (Code 1931, § 8940, subd. 5, par. e). 

Code 1931, § 8940, subd. 5, par. e, provides that should execution on 
judgment against insured be returned unsatisfied in action by person in- 
jured when owner or operator has insured his liability for such personal 
injury or damage, judgment creditor shall have right of action against 
insurer to same extent that such owner or operator could have enforced 
his claim against such insurer had such owner or operator paid judgment. 
(For other cases, see Insurance, Dec. Dig. § 612[1].) 

5. INSURANCE. 

Motor carrier’s liability policy containing statutory provisions and approved 
by commission held valid, binding injured party (Code 1931, § 5105-a26, and § 
8940, subd. 5, par. e). 

Policy included proviso under Code 1931, § 5105-a26, that, when ser- 
vice cannot be obtained on motor carrier within state, injured party may 
bring action for recovery directly upon policy, and further proviso under 
section 8940, par. e, subd. 6, that, should execution on judgment against 
insured be returned unsatisfied in action by injured person, such person 
should have right of action against insurer to same extent that insured 
could have enforced his claim had he paid judgment. 

_ (For other cases, see Insurance, Dec. Dig. § 591%.) 

Appeal from District Court, Cerro Gordo County; M. H. Kepler, Judge. 

We have before us a skeleton record in five cases brought by five plaintiffs 
against the same defendants to recover damages resulting from an automobile 
accident. The injuries complained of were all suffered in the same accident by 
the respective plaintiffs. Though five appeals are pending before us, they all 
turn upon the same question. We have therefore ordered their consolidation 
for the purpose of the appeal, and in the interest of economy. The abstracts 
and arguments are filed in the case of plaintiff, M. W. Ellis. Our holding therein 
will be applicable to each case. We shall confine our phraseology to the single 
case. The plaintifi joined as defendants George Bruce, the alleged tort-feasor, 
and the Employers’ Mutual Casualty Company, as an insurer under policy of 
liability insurance. Each defendant challenged the petition as involving a mis- 
joinder of causes of action, and each defendant moved to strike from the petition 
against himself the purported cause of action against the other. Each motion 
was overruled, and the defendants appeal. 

Reversed. 

Miller, Miller, & Miller, of Des Moines, and Senneff, Bliss, Witwer & Sen- 
neff, of Mason City, for appellants. 

Burt J. Thompson and Dudley Weible, both of Forest City, and Thomas & 
Loth, of Ft. Dodge, for appellees. 

Evans, J. 

The plaintiff purported to allege a cause of action against the defendant 
George Bruce, as the owner of a truck. He averred that the driver of the truck 
was guilty of negligence, which caused the injuries complained of. The negli- 
gence charged against the truck driver was his sudden stopping of his truck on 
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the highway without adequate warning to those driving behind him. As a result 
of the sudden stop, plaintiff's automobile, which was traveling in the same direc- 
tion and behind the truck, collided therewith to the damage of the truck in the 
sum of $1,500. The petition further alleged that the defendant Bruce was carry- 
ing liability insurance, in that he was insured against loss by the defendant Em- 
ployers’ Mutual Casualty Company, for a maximum of $10,000. The petition also 
alleged in substanee that the injury sustained by the plaintiff was covered by the 
language of the policy and by statutory proviso; whereby the plaintiff became en- 
titled to maintain an action against said defendant insurance company for the 
loss sustained and to maintain such action jointly with an action against the in- 
sured. A copy of the policy was set forth in the petition and is before us for in- 
terpretation. It contains several conditions and qualifications compliance with 
which would be essential to the right of recovery thereon either by the insured 
or by the plaintiff. The question presented is whether the joining of plaintiff’s 
respective causes of action against the tort-feasor and the insurance company is 
a misjoinder within the meaning of section 10963 of the Code. The following 
sections of the statute are involved: 

“10960. Causes of action of whatever kind, where each may be prosecuted by 
the same kind -of proceedings, if held by the same party, and against the same 
party, in the same rights, and if action on all may be brought and tried in that 
county, may be joined in the same petition.” 

“10963. The court, at any time before the answer is filed, upon motion of the 
defendant, shall strike out of the petition any cause or causes of action improp- 
erly joined with others.” 

“10964. All objections to the misjoinder of causes of action shall be waived, 
unless made as provided in section 10963.” 

“10965. When a motion is sustained on the ground of misjoinder of causes 
of action, the court, on motion of the plaintiff, shall allow him, with or without 
costs, in his discretion, to file several petitions, each including such of said causes 
of action as may be joined, and an action shall be docketed for each of said pe- 
titions, and the causes shall be proceeded in without further service, the court 
fixing by order the time of pleading therein.” 

{1, 2] It may be noted at this point, in anticipation of later discussion, that a 
misjoinder of causes of action does not defeat the jurisdiction of the court. In 
order to avail himself of the right to separate the causes of action, the defendant 
must move for such separation as provided in section 10963. A failure to move 
is a waiver of the misjoinder, and the case will thereafter proceed as if the joinder 
were proper. It occasionally happens therefore that the records before us dis- 
close unchallenged joinders of causes of action, which joinders could have been 
challenged under the cited section. 

On the surface of the record in the case at bar, it is almost identical with 
Aplin v. Smith, 197 Iowa, 388, 197 N. W. 316, 317. The question presented in that 
case and in this is quite identical. The reasoning in that case is apparently de- 
cisive of this one. That case was followed in Elder v. Maudlin, 213 Iowa 758, 
230 N. W. 577. The opinion in the Aplin Case devotes the following discussion 
to the question presented: 

“Construing and applying the above statutes, we have held that a cause of 
action arising from tort may be joined with one arising on contract, if they are 
between the same parties in the same right, and have the same venue (Turner v. 
First Nat Bank, 26 Iowa, 562: Foster v. Hinson, 76 Iowa, 714, 39 N. W. 682; 
Devin v. Walsh, 108 Iowa, 428, 79 N. W. 133; Jenks v. Lansing Lbr. Co., 97 Iowa, 
342, 66 N. W. 231: Waters v. City of Sioux City, 193 Iowa, 72, 186 N. W. 451); 
that a cause of action at law may not be joined with a cause of action in equity 
(Stevens v. Chance, 47 Iowa, 602; Reed v. Howe, 28 Iowa, 250); that, although 
the liability arises on separate instruments, both under the express language of 
section 3465 may be made parties (Bennett Sav. Bank v. Smith, 171 Iowa, 405, 
152 N. W. 717). An action against the owner and operator of a motor bus and 
an action on a policy by any one entitled to maintain the same naturally would 
he prosecuted at law. So far, therefore, as the jurisdiction of the court is con- 
cerned, they would be prosecuted by the same kind of proceedings. 

“As already appears, the policy insured James R. Smith, owner of the bus, 
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against loss or damages such as were suffered by tne ,-aintiff, and it is the con- 
tention of counsel for plaintiff that the contract was made for his benefit and 
that, under the statute and repeated decisions of this court, he is entitled to 
maintain an action against the casualty company thereon. Counsel also maintain- 
ed that the action against the casualty company is in its nature an action in tort 
and not -strictly an action on contract. It is, of course, conceded that appellant 
did not commit the tort, but it is argued that it assumed liability therefor in the 
policy. 

‘* * * The contract of insurance is a contract of indemnity, and the liability 
arising thereunder is such as usually arises out of a contract of indemnity which 
is in its very nature distinguishable from an existing liability assumed by a third 
party. Plaintiff's cause of action arose after the contract of indemnity was exe- 
cuted. The insurer’s liability was assumed for the protection of the insured and 
to indemnify him against such loss or damage as might subsequently result from 
the operation of his motor bus. At the time the policy was issued, there was 
no existing ability which appellant undertook to assume or could have assumed 
It is true that appellant; by the terms of the policy, agrees to assume the defense 
of any action for damages brought against the insured for which indemnity was 
provided, and further agreed to pay any judgment obtained thereon against the 
insured. Many obvious reasons exist for the incorporation of ‘the provision ij 
the contract reserving to the insurer the right to conduct the defense of actions 
brought against the assured. The contract also authorized an action to be prose- 
cuted against the insurer upon any jugdment obtained against the insured if an 
execution issued on such judgment has been returned unsatished. To hold un- 
der the evidence and circumstances of this case that the action can be maintained 
jointly against the wrongdoer upon the tort, and against appellant upon its con- 
tract of indemnity would involve a violation of the statute and a conflict with our 
prior decisions. * * * . 

“Tt follows, from what we have already said, that the ruling upon the mo- 
tion to strike cannot be sustained, and the finding and judgment of the court 
thereon is accordingly reversed.” 

The result thus announced in that case is inevitable in this unless the case is 
distinguishable as contended by appellee in his brief, and we proceed to the con- 
sideration of the plaintiff’s contention. 

Stated briefly the argument of the plaintiff is: 


1. That the petition purports to set forth one cause of action only, and not 
two; that the statement of the cause of action against the tort-feasor is essential 
to the statement of the action against the insurance company; that both defend- 
ants are liable for the one cause of action thus stated. 

2. That the plaintiff is not suing upon a private contract between the insured 
and the insurance company; that he is suing upon a statutory liability, which 
supersedes the private contract; that the statute by its terms permits the plaintiff 
to prosecute the action against the insurance company and to prosecute it jointly 
with the action against the tort-feasor. 

3. That the motions of the respective defendants were inadequate in form, 
in that each defendant moved for the striking of the cause of action of the other, 
and failed to move for a dismissal of the cause as against himself. 

[3] I. If the first contention of the appellee be valid, then Aplin v. Smith 
was wrongly decided. If only one cause of action is set forth in plaintiff’s peti- 
tion here, then only one cause was set forth by the plaintiff in the Aplin Case. 
As a matter of logic the contention of appellee is not without its plausibility. The 
field of difference between joinder of parties and joinder of causes of action has 
its zone of doubt and of fine distinction. We deem it clear, however, that an 
action of tort against a tort-feasor and an action of contract against a contracting 
party do present different causes of action. True plaintiff seeks but one recovery. 
But the liability for the recovery against the tort-feasor is predicated upon his 
wrongdoing; whereas the liability of‘ the insurance company is predicated upon 
its contractual undertaking. The two purported causes of action are provable 
by different evidence. The contractual liability of the insurance company has 
no probative value to establish the liability of the tort-feasor for his tort. The 
liability of the insurance company upon its coutract is subject to defenses whici 
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are in no sense available to the tort-feasor. The insurance policy contains several 
conditions and qualifications. Proof of complia ance with the conditions is incum- 
bent upon the plaintiff. Such proof sustains no relation to the commission of the 
tort. Though it be true that the commission of the tort by the tort-feasor is a 
factor in the case of plaintiff against the insurance company, yet the existence 
of the insurance policy is not a factor in the creation of liability of Bruce for the 
tort. Such is the general idea underlying the discussion in the Aplin Case, though 
the quality of the causes of action was not challenged therein. 

We hold that the petition purports to set forth two causes of action, 
not Ole. 

[4-6] Il. The emphasis of appellee’s argument is concentrated upon the second 
proposition above stated. It is argued that in the Aplin Case only a private con- 
tract of insurance was involved; whereas, in the case before us the liability of the 
insurance company is predicated upon the statute. This claim of distinction be- 
tween the case at bar and the Alpin Case is a legitimate one, but it is not so vital 
as the appellee contends. 

The insured in this case was a truck owner. As a condition to his license he 
was required to carry insurance, which insurance was to be approved by the rail- 
road commission. The statute also required in such a case that the insurance 
policy to be thus approved by the railroad commission should contain a specific 
statutory proviso. 

For a discussion of this feature of the case we need to have before us two 
particular sections of the Code, and we set them forth herein so far as material. 

Section 8940, subd. 5, par. e, includes the following: “provided, that should 
an execution on a judgment against the insured be returned unsatisfied in an action 
by a person who is injured or whose property is damaged, when such owner or 
operator has insured his liability for such personal injury or damage, the judgment 
creditor shall have a right of action against the insurer to the same extent that 
such owner or operator could have enforced his claim against such insurer had 
such owner or operator paid such judgment.” 

Section 5105-a26 provides: “No certificate shall be issued until and after the 
applicant shall have filed with the commission an insurance policy, policies or surety 
bond, in form to be approved by the commission, issued by some company, asso- 
ciation, reciprocal or interinsurance exchange or other insurer authorized to do 
business in this state, in such penal sum as the commission may deem necessary to 
protect the interests of the public with due regard to the number of persons and 
amount of property involved, which insurance policy, policies or surety bond shall 
bind the obligors thereunder to make compensation for injuries to persons and 
loss of or damage to property resulting from the operation of such motor carrier 
and for which such motor carrier would be legally liable. Such insurance policy, 
policies, or surety bond shall also provide that any person, firm, association or cor- 
poration having a right of action against such motor carrier for injuries to per- 
sons or loss of or damage to property, when service cannot be obtained on the 
motor carrier within this state, may bring action for recovery directly upon such 
insurance policy, policies or surety bond and against such insurance company, asso- 
ciation, reciprocal or interinsurance exchange or other insurer or bonding company 
No other or additional policies or bonds shall be required of any motor carrier 
by any city, town or other agency of the state.” 

It will be noted that section 8940, above quoted, is the section that authoriz- 
ed the business of liability insurance and the issuance of insurance policies to 
that. effect. The only limitation, which it put upon the contractual terms of the 
policy, was the proviso above quoted. The italics are ours. The effect of that 
provision was to allow a suit to be brought by the injured party against the in- 
surance company only after the claim had been liquidated by a judgment against 
the tort-feasor and after execution under the judgment had been returned un- 
satisfied. The clear implication of this section is that no suit can otherwise be 
maintained against the insurance company except by the insured. Section 5105- 
a26 of the Code of 1931 is that which deals with the issuing of licenses by the 
railroad commission to truck operators. It requires that insurance be carried by 
the proposed truck owner and that the policy of insurance shall be approved by 
the railroad commission. It imposes the further mandate that the policy shall 
contain the proviso which we have quoted above. This proviso was incorporated 
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in defendant’s policy of insurance. Likewise the proviso required under section 
8940, subd. 5, par. e was incorporated therein. The inclusion of these two pro- 
visos conformed to every mandate of the statute as to the form of the policy, ex- 
cept that the policy was still subject to the approval of the railroad commission, 
With these provisos included, the commission did approve the policy. The policy 
therefore did comply with all the requirements of the statute and is valid and 
binding according to its very terms. The plaintiff has pleaded it as the basis of 
his cause of action against ‘the insurance company. He is entitled to the benefit 
of its provision in his favor and he is bound by its limitations. The only pro- 
visions either in the contract or in the statute, which permit the plaintiff to sue 
in his own name upon the insurance policy, are the two provisos to which we have 
already directed attention. The plaintiff has not in this action brought himself 
within either proviso. 

The plaintiff cites the case of Curtis v. Michaelson, 206 Iowa, 111, 219 N, \. 
49, wherein the plaintiff brought his action directly against the insurance com- 
pany and prevailed therein. That case involved in joinder. The tort-feasor had 
absconded and no service could be had upon him. The suit was prosecuted against 
the insurance company alone. Construing section 5105-a26 as it appeared in the 
Code of 1927, we held that it permitted the action. Since that decision that sec- 
tion of the statute was amended by adding a proviso thereto. This proviso put 
a limitation upon the right of the injured party to sue directly the insurance com- 
pany and such proviso appears in the Code of 1931. This is the proviso which we 
have quoted above. Its effect was to limit the right of the injured party to sue 
the insurance company to a case where personal service could not be had upon 
the tort-feasor within the state. Such is the present state of the statute. 

Plaintiff also relies upon the case of Crozier v. Hawkeye Stages, 209 Iowa 
313, 228 N. W. 320. This case involved an accidental: injury to a passenger in a 
motorbus. He brought an action against the bus owner and against the insur- 
ance company. The joinder of the parties was not challenged by either defend- 
ant. At the close of the evidence the court directed a verdict for the bus owner 
on the ground that no negligence was proved, and yet ordered the jury to find a 
verdict against the insurance company for an amount to be determined by the 
jury. The theory of the trial court was that the policy insured against all dam- 
ages sustained by the passengers in the operation of the motor bus, regardless 
of the question of negligence. On appeal, we reversed both orders. The question 
of joinder was not raised in the case nor was the question raised whether the 
insurance company was suable before judgment against the tort-feasor. The case 
therefore affords no support to the plaintiff’s line of argument. We hold that 
there is nothing in the insurance policy sued on, which contravenes any provision 
of the statute. On the contrary, it incorporates the mandates of the statute as 
to the suability of the insurance company by third parties. The contract of in- 
surance must therefore be given effect according to its terms, and these do not 
accord a right of action to a third party except under the limitation specified 
above. It cannot be said therefore that the statute supports or justifies the joinder 
complained of. 

[7] III. The other line of argument offered by the plaintiff in support of his 
contention is that the motions of the defendants were defective in form and that 
they were inadequate to justify their sustaining. The defendant Bruce moved to 
strike from the petition that part thereof which purported to state a cause of 
action against the other defendant. The. insurance company filed a similar motion 
to strike all that part of the petition, which purported to set forth a cause of 
action against Bruce. Plaintiff’s contention is that each should have moved to 
strike that part of the petition which affected himself and- not that part thereof 
which affected his codefendant. The statute provides, as above indicated, that 
upon motion of the defendant filed before answer, the court shall strike out of 
the petition any cause of action improperly joined. The statute does not prescribe 
the form of the motion. That is left to the ingenuity of the pleader. The question 
of the proper form of such motion is not without its perplexity. The form adopted 
by the pleading defendants in this case conforms to the settled practice of the bar 
as we have had occasion to observe it. We have not had heretofore an opportunity 
to pass directly upon the question now raised. However, in Federal Surety Com- 
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sy v. Des Moines Morris Plan Co., 209 Iowa, 339, 228 N. W. 293, 294, the 
defendants therein filed a motion to strike on the ground of misjoinder. That is 
to say, each defendant moved to dismiss the petition as to himself, on the ground 
of misjoinder. We held that he was not entitled to ask for a dismissal of the case 
gs to himself and impliedly held that he should have moved to strike the petition 
so far as it related to the other defendant. We said: “It is quite apparent, there- 
fore, that the question of misjoinder of causes cannot be reached in the way at- 
tempted by the appellant herein; in other words, by a motion to dismiss the case 
as against him.” 

We hold that the form of the motion herein, which challenged the misjoinder, 
was in accord with the settled practice of the state and was fairly adequate to 
the purpose to which it was directed. 


We reach the conclusion that there was a misjoinder of causes, that the 
misjoinder was properly challenged, and that under the mandate of the statute the 
motion should have been sustained. 


[8, 9] IV. The plaintiff has filed a motion herein to dismiss the appeal on the 
ground that the order complained of' was not an appealable order. This motion 
was submitted with the case. One ground urged in support of his motion is that 
the order complained of was not prejudicial, and that the court will not reverse 
or consider a nonprejudicial order. If the order was erroneous it was presumed 
to be prejudicial. Moreover, the statute by its terms implies that a misjoinder 
of causes of action is ordinarily prejudicial and lays a mandate upon the court 
to so regard it. The question before the trial court therefore was: Is there a mis- 
joinder of causes of action? Yea, or nay? If yea, the statute is peremptory and 
confers no discretion upon the court to do otherwise than to separate the causes. 
The same mandate applies to this court on appeal. 


10] In further support of the motion, the plaintiff urges that the procedure 
adopted by the defendants was insufficient in form, and that the overruling of the 
motion therefore presents nothing for our consideration on appeal. This same 
ground is urged in the principal argument on the submission of the case and we 
have considered it in the foregoing division III hereof. Needless to repeat that 
we deem the point not well taken. The principal argument, however, is directed 
to the contention that the order is not appealable within the terms of the statute 
(Code 1931, § 12823). It is a matter of some surprise to us to discover that we 
have not heretofore passed directly on this question, though it be true that many 
appeals have come before us where the question could have been presented and 
was not. W came close to the question in First National Bank y. Gill, 50 Iowa. 
425, wherein we held the order to be appealable. An order of the trial court over- 
ruling a motion to strike immaterial or redudant matter in a pleading has been 
held by us uniformly to be nonappealable. The plaintiff relies mainly upon that 
class of cases. They are not applicable. We have had occasion to hold in one or 
two cases that an order sustaining a motion of the kind now under our considera- 
tion is appealable. Stanley v. City of Davenport, 54 Iowa, 463, 2 N. W. 1064, 6 
N. W. 706, 37 Am. Rep. 216; Waters v. Sioux City, 193 Iowa, 72, 186 N. W. 451. 
It does not necessarily follow that a converse ruling would be likewise appealable. 
We have often held that an order sustaining a motion to strike a pleading in 
whole or in part is, or may be, appealable; whereas, an order overruling such a 
motion is not necessarily appealable. The reasons are obvious and we need not 
discuss them. Such reasons, however, are not necessarily applicable to a motion 
for the separation of misjoined causes of action. An order of the trial court over- 
ruling such a motion may operate even more harshly than an order sustaining such 
a motion. In any event, in all the appeals that have come before us, wherein the 
question was involved and could have been raised, it has been quite uniformly 
assumed by counsel in the case that the order is appealable within the meaning 
of the statute. In the Aplin Case, as in the case at bar, the appeal was from an 
order overruling the motions of the defendants. The same was true of the case 
of Federal Surety Company v. Des Moines Morris Plan Co., 209 Iowa, 339, 228 
N. W. 293. In view therefore of the long and consistent attitude of the profession 
toward this question for the last half century, and in view of our own concurrence 
therewith, we think the question of the appealability of the order should be 
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deemed settled by precedent. The motion to dismiss the appeal is theretofore 
overruled. 

For the reasons indicated in the foregoing three divisions hereof, the judgment 
below is reversed. 


Stevens, C. J., and Albert, Kindig, and Claussen, JJ., concur. 
Bliss, J., takes no part. 


AMERICAN MUT. LIABILITY INS. CO. v. CONDON. 
Supreme Judicial Court of Massachusetts. Middlesex. Nov. 3, 1932, 
183 Northeastern Reporter 106. 
7. INSURANCE. 


Individual may contract for insurance in name under which he does business, 
(For other cases, see Insurance, Dec. Dig. § 289.) 
8 INSUURANCE. _ 

Statement in policy that insured was corporation held not to preclude finding, 
on evidence, that individual, under name in which he did business, was insured 
named in policy. ' 

(For other cases, see Insurance, Dec. Dig. § 289.) 

10. INSURANCE. c 

Where statement that insured is corporation is inserted in policy because of 
insured’s nondisclosure or misrepresentation, policy is voidable at insurer's election, 

(For other cases, see Insurance, Dec. Dig. § 289.) 

11. INSURANCE. 

On delivery of automobile liability policy in accordance with application, 
insurance contract became complete without further assent on insured’s part, 
though policy contained terms and conditions not stated in application. 

(For other cases, see Insurance, Dec. Dig. § 136[5].) 

12. INSURANCE. 

Delivery of automobile liability policy held not negatived by insured’s failure 
to pay premium due on delivery under policy or by failure to perform other 
obligations thereunder. 

(For other cases, see Insurance, Dec. Dig. § 188[2].) 

13. INSURANCE. 

Insured’s failure to pay premium due on delivery of policy or perform other 
obligations thereunder held not to require finding that he declined policy or 
rescinded contract, as regards liability for premiums. 

This was true, even if insured had right to do so because of mis- 
description of insured as corporation. 

(For other cases, see Insurance, Dec. Dig. § 188[2].) 

15. INSURANCE. 

In suit for premiums, insured, violating policy by not paying premium, held 
not entitled to deduct dividend authorized by directors to be paid policyholders 
complying with policies. 

By terms of policy, insured was entitled to such dividend or return 
premium as might be declared by board of directors, and vote of directors 
authorized return premiums only to policyholders who had complied 
with terms of policies as regards payment of premiums, and it was 
immaterial whether insured knew of such vote of board of directors. 

(For other cases, see Insurance, Dec. Dig. §185.) 

17. INSURANCE. 

Deduction of 20 per cent. dividend from premiums shown on schedule 
accompanying application held not to require conclusion that policy, authorizing 
dividends declared by board of directors, was not issued in accordance with 
application. 

(For other cases, see Insurance, Dec. Dig. § 136[5].) 


Appeal from Superior Court, Middlesex County; Broadhurst, Judge. 
Suit by the American Mutual Liability Insurance Company against William 
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F. Condon and others. From interlocutory decrees referring the case to a 
master and confirming the master’s report, and from a final decree in favor of 
plaintiff against named defendant, such defendant appeals. 

Affirmed. 

William A. Lackey, of Boston, for appellant. 

John W. Coughlin, of Boston, for appellee. 

Fieip, J. 

By this suit in equity, brought in the superior court, the plaintiff an 
insurance company, sought from three defendants, William F., David, and James 
Condon, alleged to be doing business under the firm name of W. F. Condon and 
Sons Company, an accounting for premiums due under a policy of automobile 
liability insurance. The trial judge made findings of fact including a finding 
on all the evidence that the defendant William F. Condon applied for the 
policy of insurance in the plaintiff company, that “the company issued and 
delivered to him a policy * * * in accordance with his application and made a 
yalid contract of insurance with him,” and that no contract was made with the 
other defendants. He refused to rule as requested by the defendant William F. 
Condon. The case was referred to a master to “take an account and determine 
the amount of the premium” the plaintiff is entitled to receive from this 
defendant under the policy. The master filed a report and after recommittal 
thereof a supplemental report which were confirmed by an interlocutory decree. 
Thereafter a final decree was entered adjudging William F. Condon, hereinafter 
referred to as the defendant, to be indebted to the plaintiff in the sum of 
$329.85 with interest, and ordering execution to issue. The defendant appealed 
from the interlocutory decrees referring the case to a master and confirming 
the master’s report and from the final decree. Neither the evidence before the 
judge nor that before the master is reported. 

The defendant contends that there was no contract of insurance binding 
him because the policy was issued on the Lord’s Day, because it refers to the 
insured as a corporation, and because it was not accepted by the defendant, 
but that if there was a contract binding upon him the amount of premium due 
thereunder is computed incorrectly. He contends also that a copy of a letter 
was wrongly admitted in evidence by the master. 


[{1, 2] First. The finding by the judge on all the evidence that a valid 
contract of insurance was made—a finding of fact though deducible from other 
facts and involving rulings of law—imports a finding of subsidiary facts, not 
inconsistent with the reported findings, which on a correct view of the law 
would support the ultimate finding. Dobias v. Faldyn, 278 Mass. 52, 58, 179 
N. E. 219. The reported findings are not inconsistent with possible findings 
which would sustain the conclusion reached. 


[3-6] The reported findings do not require the conclusion that the policy 
was illegal on the ground that it was issued on the Lord’s Day. See G. L. 
(Ter. Ed.) c. 136, § 5; O’Brien v. Shea, 208 Mass. 528, 534,-535, 95 N. E. 99, 
Ann. Cas. 1912A, 1030. The finding that on Saturday, February 20, 1926, the 
plaintiff sent the policy by mail to the defendant and that it was received in due 
course of mail is consistent not only with the mailing of the policy on Saturday, 
but also with the receipt thereof by the defendant on that day. The plaintiff’s 
place of business was in Boston and the defendant’s in Cambridge. Consequently 
we need not consider whether the contract was completed before the policy 
was received by the defendant. See, however, Commonwealth Mutual Fire Ins. 
Co. v. William Knabe & Co. Manuf. Co., 171 Mass. 265, 270, 50 N. E. 516; 
Stone v. Old Colony Street Railway, 212 Mass. 459, 462, 463, 99 N. E. 218. The 
statement in the policy that it was “issued” by the plaintiff and was “counter- 
signed” February 21, 1926 (which was Sunday), even if interpreted to mean 
issued as well as countersigned on that day, is not incompatible with the judge’s 
conclusion. The fact that the policy bore date of Sunday does not invalidate it 
(Banca Italiana Di Sconto v. Columbia Counter Co., 252 Mass. 552, 560, 148 
N. E. 105), and the recital therein that it was issued and countersigned on that 
day is not conclusive but may be controlled by other evidence (Lee v. Mas- 
sachusetts Fire & Marine Ins. Co., 6 Mass. 208, 219; Hill v. Dunham, 7 Gray, 
543; Dresel v. Jordan, 104 Mass. 407, 417). Even if, as we need not decide, 
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the sworn statement in the original bill of complaint that the “date of issue” of 
the policy was February 21, 1926, changed by amendment to describe the policy 
as “effective as of February 21, 1926,” was proper for consideration by the 
judge as an admission by the plaintiff, it could have been shown to have been 
made under a mistake. Elliott v. Hayden, 104 Mass. 180, 183. Nor was the 
policy illegal because it became effective on Sunday. See Stacy v. Kemp, 97 
Mass. 166, 167, 168. 

The finding that a valid contract of insurance was made between the plaintiff 
and the defendant is not incompatible with the reference in the policy to the 
insured as a corporation. 

The policy purports to have been issued to W. F. Condon and Sons Com- 
pany. The only reference therein to the insured as a corporation is in the 
“Declarations.” The policy recites that the plaintiff “in consideration of the 
premium and the declarations forming part hereof, does hereby agree with the 
insured named and described as such in said declarations, to indemnify the insured 
against loss by reason of the liability imposed upon him by law for damages, 
because of the ownership, maintenance, and/or use of the automobile named 
and described in the declarations” on account of personal injury or property 
damage. Under the heading “Declarations” it is stated that “the following 
declarations are the representations of the insured and this policy is issued by the 
company relying upon the truth thereof.” Item 1 thereof states the “name of 
insured” as “W. F. Condon and Sons Company,” item 3 states that the “insured 
is corporation,” and item 8 refers to an attached scheduled of automobiles covered 
by the policy and premium charges therefor. The judge found that William F. 
Condon did business under the name of “William F. Condon & Sons Company,” 
“W. F. Condon & Sons Company,” that he was the sole proprietor of the business 
and “there is no corporation of the name of the William F. Condon & Sons 
Company or W. F. Condon & Sons Company.” 


The judge found also that at an interview between a solicitor for the plaintiff 
and the defendant an application for insurance was made out by the solicitor and 
signed by the defendant, “signing as “‘W. F. Condon and Sons Company by W. F. 
Condon,’” that this application was accompanied by a schedule showing “the premium 
rates of the proposed insurance and particulars as to the autoinobiles to be 
insured,” that the plaintiff sent the policy to the defendant by mail, as already 


stated, and that the “premiums in this policy were reckoned upon the basis of the 
schedule accompanying the application.” 


[7] There is nothing in the findings to indicate that the policy did not cover 
the automobiles referred to in the defendant’s application. Nor, unless in the 
statement in the declarations that the insured is a corporation, is there anything 
to indicate that the policy was not issued to the defendant as an_ individual. 
The defendant could have contracted under that name. William Gilligan Co. v 


Casey, 205 Mass. 26, 31, 91 N. E. 124; Crompton & Sons v. Williams, 216 Mass. 
184, 186, 187, 103 N. E. 298. 


[8, 9] The statement in the policy that the insured is a corporation did not 
preclude a finding upon evidence that the defendant under the name in which he 
did business was the insured named in the policy. It was permissible for the 
plaintiff to show that the erroneous description of W. F. Condon and Sons Com- 
pany as a corporation was inserted in the policy by mistake, that the parties 
were not mistaken as to the identity and character of the insured, and that the 
defendant as an individual doing business under that name was in fact the party 
making the contract of insurance and intended by both parties to be insured 
under the policy. See Lunn & Sweet Co. v. Wolfman, 256 Mass. 436, 441, 152 
N. E. 893, and cases cited; Id., 268 Mass. 345, 353, 167 N. E. 641. In Werlin v. 
Equitable Surety Co., 227 Mass. 157, 116 N. E. 484, and also in Leone’s Case, 
239 Mass. 1, 131 N. E. 196, relied on by the defendant, there was not merely a 
misdescription of an intended party to the contract, but there was no intention 
to contract with the alleged party thereto under any description. See, also, 
Brighton Packing Co. v. Butchers’ Slaughtering & Melting Association, 211 
Mass, 398, 402, 97 N. E. 780. The conclusion was not required by the 
reported findings that the plaintiff was estopped by inserting in the policy 
the statement that the insured was a corporation from denying its truth, 
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asserting that the defendant was in fact the insured and enforcing the policy 
against him. Clearly a_ finding was not required that the defendant relied 
spon this statement. If the statement was merely a_misdescription of the 
insured without mistake by either party as to his idenfity and character, 
it would not have prevented recovery by this defendant in an action on the 
policy and the defendant would not have been led by the plaintiff’s conduct to rely 
on an unenforceable policy. 

It is not necessary to consider whether the finding that there was a valid 
contract with the defendant can be supported also on the ground that it may 
have been found that though the plaintiff was mistaken as to the identity and 
character of the insured the personality of the insured was a matter of indifference 
to the plaintiff. See Clement v. British American Assurance Co., 141 Mass. 298, 
303, 5 N. E. 847; Brighton Packing Co. v. Butchers’ Slaughtering & Melting 
Association, 211 Mass. 398, 402, 97 N. E. 780; Lunn & Sweet Co. v. Wolfman, 
256 Mass. 436, 441, 442, 152 N. E. 893. 

[10] The finding that there was a valid contract—at least so far as to bind the 
defendant—can be supported on the further ground that it may have been found 
that the statement that the insured is a corporation was inserted in the policy by 
reason of the defendant’s nondisclosure or misrepresentation ,of the facts. In 
such circumstances the policy would be voidable at the election of the plaintiff. 
Montgomery v. Forbes, 148 Mass. 249, 253, 19 N. E. 342; Leone’s Case, 239 Mass. 
1, 4, 131 N. E. 196. Consequently it was not error to refuse to rule in 
substance that the bill cannot be maintained without proof that the plaintiff 
issued a policy of insurance enforceable by the defendant. 

[11-13] The reported findings do not require the conclusion that the contract 
did not bind the defendant because the policy was not accepted by him. It could 
not have been ruled that acceptance was necessary. Upon delivery of the policy in 
accordance with the application the contract of insurance became complete 
“without any further assent on the part of the insured,” even though the policy 
contained terms and conditions not stated in the application. Commonwealth 
Mutual Fire Ins. Co. v. William Knabe & Co. Manuf. Co., 171 Mass. 265, 270, 
50 N. E. 516; Stone v. Old Colony Street Railway, 212 Mass. 459, 462, 463, 99 
N. E. 218. The policy does not make payment of the premium due on delivery a 
condition precedent to the policy’s becoming operative. ‘See Green vy. Star Fire 
Ins. Co., 190 Mass. 586, 597, 77 N. E. 648; Michelson v. Franklin Fire Ins. Co. of 
Philadelphia, 252 Mass. 336, 340, 147 N. E. 851. The policy issued could be 
found to be the policy applied for and delivery thereof is not negatived by the 
defendant’s failure to pay the premium due upon delivery under the terms of the 
policy or by his failure to perform any other obligation thereunder. Nor do 
such failures on the part of the defendant, or any reported findings, require a 
finding that he declined the policy or rescinded the contract, even if it is assumed 
in his favor, as we do not decide, that he had a right to do either of those things 
because of the misdescription of the insured as a corporation. See Common- 
wealth Mutual Fire Ins. Co. v. William Knabe & Co. Manuf. Co., 171 Mass. 
265, 270, 271, 50 N. E. 516. ; 

There was no prejudicial error in the refusal of the judge to rule as requested 
by the defendant. More extended discussion of specific requests is not required. 
In general they are disposed of by what has been said. The failure of the judge 
to state the recognized rule of construction of an insurance policy (see Edward 
Rose Co. v. Globe & Rutgers Fire Ins. Co., 262 Mass. 469, 473, 160 N. E. 306) 
was not harmful to the defendant in view of the principles upon which the case 
turns. 


[14] Second. Since the judge found properly that there was a valid contract 
of insurance between the plaintiff and the defendant he properly, in his discretion, 
referred the case to a master to determine the amount of the premium due from 
the defendant. The master’s report discloses no error, and consequently was 
confirmed rightly. 


[15-17] The master found that in violation of the terms of the policy the 
defendant had paid no premium and that the policy was cancelled for such non- 
payment. The defendant contends that there should be deducted from the amount 
of premium otherwise due from the defendant, as determined by the master, a 
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twenty per cent dividend or return of premium. The contention is without merit. 
By the terms of the policy the insured is “entitled to such dividends as may be 
declared by the Board of Directors.” The vote of the plaintiff’s directors 
authorized returns of premiums only to “policyholders who have complied with 
the terms of their policies as regards the payment of premium,” and the defend- 
ant has not complied with those terms. Whether the defendant knew of this 
vote was immaterial. References in a letter from the plaintiff during the 
negotiations for insurace to a “20% dividend, which is returned at the termina- 
tion of the policy,” a statement therein that since the plaintiff was organized its 
dividends have never been less than twenty per cent on liability policies, and the 
deduction of such a twenty percent dividend from the premiums shown on the 
schedule then submitted could not vary the terms of the policy even if, as js 
not the case here, they were in conflict therewith. Fitchburg Savings Bank y. 
Amazon Ins. Co., 125 Mass. 431, 435; Thomas v. Commercial Union Assurance 
Co., Ltd., 162 Mass. 29, 34, 37 N. E. 672, 44 Am. St. Rep. 323. Nor did such a 
deduction on the schedule of premiums accompanying the application require 
the conclusion that the policy was not issued in accordance with the application, 
See Commonwealth Mutual Fire Ins. Co. v. William Knabe & Co. Manuf. Co., 17] 
Mass. 265, 270, 50 N. E. 516. 

[18] The defendant was not harmed by the admission by the master, subject 
to the defendant’s exception, of a copy of a letter from the plaintiff to William 
F. Condon and Sons Company enclosing the policy in suit, for the master stated 
specifically that he did not find it necessary to consider this letter in deciding the 
matters referred to him. 

Interlocutory decree referring case to master affirmed. 

Interlocutory decree confirming master’s report affirmed. 

Final decree affirmed with costs. 


LITTLEFIELD v. PHOENIX INDEMNITY INS. CO. 
Supreme Court of New Hampshire. Hillsborough. 
Dec. 6, 1932. 
163 Atlantic Reporter 420. 
1. INSURANCE. 

Provision of indemnity policy prohibiting use of automobile for “towing or 
propelling any trailer” held not to exclude use for towing disabled automobile 
(Pub. Laws 1926, c. 99, § 1, par. 13). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

2. INSURANCE. 

Use of automobile for assured’s business held within indemnity policy per- 
mitting use for “business and pleasure,” as distinguished from commercial use. 

(For other cases, see Insurance, Dec. Dig. § 435.) 


Transferred from Superior Court, Hillsborough County; Burque, Judge. 

.Action in assumpsit by Guy M. Littlefield against the Phoenix Indemnity 
Insurance Company on a policy of indenmity insurance. The case was sub- 
mitted to the Superior Court, and the questions of law were transferred without 
ruling. 

Judgment for the plaintiff. 

Assumpsit upon a policy of indemnity insurance in which the plaintiff seeks 
to recover the amount of a verdict rendered against him in favor of one Ernes- 
tine Belanger, who is named as plaintiff in interest herein, on account of personal 
injuries suffered by her as a result of a collision with an automobile owned and 
driven by the defendant. The case was submitted to the superior court upon 
agreed statements of facts, and questions of law thereby presented were trans- 
ferred without ruling by Burque, J. 

By its policy of insurance, the defendant agreed to indemnify the plaintifi 
against claims for damages for bodily injuries suffered by any person as the re- 
sult of an accident caused by the use of the automobile specified therein. Under 
the heading of “Exclusions” it provided that the indemnity provisions should 
not apply while this automobile was “used for any other purposes than those 
specified in the declarations.” Declaration No. 7 provides as follows: “The auto- 
mobiles herein described are used for the following purposes only: Business and 
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Pleasure.” Declaration No. ‘10 reads as follows: “No automobile herein described 
‘. or will be used for towing or propelling any trailer or other vehicle used as a 
irailer, except as follows: No exceptions.” 

The plaintiff operates a garage in Nashua, and at the time of the accident was 
engaged in towing a disabled car to his repair shop. 

The position taken by the defendant in the superior court is thus stated in the 
reserved case: “Defendant’s refusal to pay said verdict is based upon its claim 
that the policy specifically provided the Dodge car in question was not to be used 
for towing purposes, and that consequently no indemnity can be recovered under 
the policy.” 

Other facts appear in the opinion. 

Arthur A. Tremblay and Walter E. Kittredge, both of Nashua, for plaintiff. 

O’Connor & Saidel, of Manchester (Myer Saidel, of Manchester, orally), for 
defendant. 

BRANCH, J. 

[1] The contention that the car in question “was not to be used for tow- 
ing purposes” cannot be sustained. The tenth declaration in the policy does not 
state generally that the insured automobjle will not be used for towing, but that 
it will not be used “for towing or propelling any trailer or other vehicle used as 
a trailer.’ If there were a comma or other punctuation mark after “towing,” 
the defendant’s position would be more plausible, but as it stands, the language 
of the policy merely forbids the use of the car as motive power for a “trailer.” 
Every consideration of verbal fitness points to the conclusion that the meaning 
indicated by the punctuation is the one which the parties intended to express. If 
as the defendant argues, the declaration involves two prohibitions because “the 
‘or’ after the word ‘towing’ is disjunctive,” the second forbidden use would be 
that of “propelling any trailer.” The other clauses in the policy are drawn in a 
workmanlike manner and furnish no justification for charging its draftsmen with 
such ineptitude in the use of English. 

The word “trailer” has a definite and well understood meaning in popular us- 
age, and this meaning is embodied in the statutory definition which is as follows: 
“Trailer,” any vehicle without motive power designed for carrying property or 
passengers wholly on its own structure and for being drawn by a selfpropelled 
vehicle, except those running exclusively on snow or on tracks, and vehicles used 
exclusively for agricultural purposes.” P. L. c. 99, § 1, par. 13. Obviously, a 
temporarily disabled automobile does not come within this definition and we, 
therefore, conclude that the use of the car in question at the time of the accident 
for the purpose of towing such a disabled automobile to a repair shop did not 
come within the exclusions of the policy. - 

[2] The defendant has also taken the position in this court that the use of 
the plaintiff’s car at the time of the accident was not permitted under the seventh 
paragraph of the declarations which states that it is to be used only for purposes 
of “Business and Pleasure.” No mention of this claim appears to have been made 
in the superior court, and it is doubtful whether the defendant:is in any position 
to raise the point at this time. Doyle, Administrator v. Macdonald Brothers, 85 
N. H. ——, 161 A. 380: Hawes v. Chase, 84 N. H. 170, 147 A. 748, and cases cited. 
It is unnecessary to rest our decision upon this ground, however, for the defend- 
ant’s position is clearly untenable for other reasons. 


The basis of the argument is found in the directions for filling in the blank 
space in the printed form of the seventh declaration which immediately follow 
the language previously quoted. They read as follows: “Insert ‘Business and 
Pleasure’ or ‘Commercial use as defined below.” The term ‘Commercial use’ is 
defined as use for the purposes of the assured’s business as described in Declar- 
ation 4 including the transporting and delivering of goods or merchandise and 
loading and unloading thereof; together with incidental pleasure use by the fam- 
ily of the named Assured.” ; 

The argument seems to he that since “Commercial use” includes “use for the 
purposes of the Assured’s business,” the phrase “Business and Pleasure” does not 
include such a use. There is no merit in this suggestion. The meaning of the 
phrase “Business and Pleasure” is so plain that no definition was apparently con- 
sidered necessary by the authors of the policy, and the notion that the word 
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“Business” does not include the one business in which the assured is obviously in- 
terested, seems absurd. The plain purpose of the definition given to the words 
“Commercial use,” which would normally be used in connection with trucks or 
other commercial vehicles, was to include therein “incidental pleasure use by the 
family of the named Assured” which might otherwise be exciuded. There is no 
reason to think that the definition of these words was intended to restrict the 
meaning of another phrase, the significance of which is plain. If any doubt upon 
this point were otherwise possible it would be resolved by the language of para- 
graph C of the policy relating to exclusions. It is there provided that the policy 
shall not cover liability for workmen’s compensation imposed by law, or injuries 
“suffered by an employee as the result of an accident arising out of and in the 
course of the trade, business or occupation of the Assured.” This clause plainly 
evidences the expectation of the defendant that the insured automobile will be 
used in the business of the assured and its effect is to exclude from the coverage 
of the policy his liability as master to his servants. ' 
We find in the record no reason for doubting that the use made of the auto- 
mobile in question at the time of the accident was permitted under the terms of 
the policy and it is, accordingly, ordered that there be judgment for the plaintiff, 
All concurred. 


FLOYD et al. v. CONSOLIDATED INDEMNITY & INSURANCE CO. 
Supreme Court, Appellate Division, Second Department. Dec. 19, 1932. 
261 New York Supplement 61. 
1. INSURANCE. 


That taxicab was driven by unlicensed chauffeur held no defense in action by 
injured person against insurer, though policy provided indemnity for negligent 
operation of automobile by person “legally” using or operating it (Vehicie and 
Traffic Law, § 59). 

The policy, besides the agreement to indemnify, contained provision 
that paragraph 12, among others, should apply between the insurer and the 
assured but should not prejudice right of any other persons. Paragraph 12 
provided that the assured should not permit motor vehicle to be operated 
by any person under age fixed by law or who for any reason was not 
permitted by laws of state to operate motor vehicle. The words “any per- 
son legally using or operating the same” were carried into the policy from 
section 59 of the Vehicles and Traffic Law. 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 

2. INSURANCE. 
Policy must be construed against insurer where insurer prepared it. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. 

Agreement to indemnify assured against liability for “injuries to person,” 
held to include liability to husband for loss of services of injured wife (Vehicle 
and Traffic Law, § 17). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Appeal from Special Term, Westchester County. 

Actions by Edna Louise Floyd and another against the Consolidated Indemnity 
& Insurance Company. From an order of Special Term granting plaintiffs’ motion 
for summary judgment, and from the judgment entered thereon, defendant appeals. 

Affirmed. 

Argued before Lazansky, P. J., and Kapper, Hagarty, Carswell, and Davis, JJ. 

Morton L. Panken, of New York City (Edward A. Harmon, of Long Beach, 
on the brief), for appellant. 

John Ambrose Goodwin, of New York City (Leonard Battipaglia, of White 
Plains, on the brief), for respondents. 

KapprER, J. 

Plaintiffs are wife and husband, and, in an action brought against Court Taxi 
Service, Inc., for damages for personal injuries sustained by the wife in the 
negligent operation of a taxicab owned by said defendant, the wife recovered a 
judgment in the sum of $2,632.55, and the husband a judgment for $1,066.05. The 
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present action seeks a recovery of said judgments against the present defendant- 
appellant which, on December 30, 1930, had issued its policy of automobile liability 
insurance, insuring the Court Taxi Service, Inc., against loss from the liability im- 
posed by law upon said assured for damages resulting from the negligent operation, 
maintenance, and use of any of its motor vehicles. The Court Taxi Service, Inc., 
has not paid said judgments nor any part thereof, and executions against it had 
been returned wholly unsatisfied. The answer in the present action denies that the 
policy was “in full force and effect” on the date of the accident, and in two 
separate defenses it alleges (1) that the motor vehicle in question was not being 
operated at the time by a licensed chauffeur, and (2) that liability is disclaimed 
for damages recovered by the husband for loss of services. 

Claiming that the defendant is without a valid defense to the present suit, the 
plaintiffs moved for summary judgment, which was granted by the order appealed 
from. The affidavit in opposition to the motion for summary judgment specifies as 
the only basis for a trial the above two grounds. of defense contained in the 
answer. 


|1] The first of the two defenses of the appellant is based upon the language 
of the first paragraph of the policy, which agrees to indemnify the assured “from 
the liability and responsibility imposed by law on the Assured, as owner, for death 
or injuries to person or property resulting from negligence in the operation of 
such motor vehicles or any of them in the business of such owner or otherwise 
by a person legally using or operating the same with the permission, express or 
implied, of such Assured.” The opposing affidavit specifically states that it is with 
respect to the said quoted provision that the defendant asserts its nonliability; 
and the argument is that an unlicensed chauffeur is not a person “legally” operat- 
ing. It is not contended that the unlicensed chauffeur was operating the vehicle 
without the permission, express or implied, of the assured. That the Court Taxi 
Service, Inc., was liable for the negligence of the operator of its vehicle, whether 
he had a license or not, is not gainsaid. The provision of section 59 of the Vehicle 
and Traffic Law renders every owner of a motor vehicle operated upon a public 
highway liable for the negligence of the operator who is “legally using or operating 
the same [the vehicle] with the permission, express or implied, of such owner.” 
Of course, an owner who has consented to the operation of his taxicab by an 
unlicensed chauffeur could not escape liability under this section. Does the fact 
that the chauffeur had no operator’s license at the time void the policy? This 
policy, besides the agreement to indemnify, as above pointed out, contains the 
provision that, among other paragraphs, paragraph 12 “shall apply between the 
Corporation and the Assured but shall not prejudice the right of any person other 
than the Assured to recover hereunder.” Paragraph 12, which is thus eliminated 
in so far as concerns the person injured by the negligent operation, provides: “12. 
The Assured shall not permit any motor vehicle covered by this policy to be 
operated by any person who is under the age fixed by law, or under the age of 
sixteen in any event or who for any reason is not permitted by the laws of the 
State of New York to operate or drive motor vehicles.” 

The question, then, is whether the specific exemption given by the last quoted 
paragraph, in so far as concerns the operation by one “not permitted by the laws 
of the State of New York,” is paramount to the agreement of indemnification 
where a motor vehicle is being “legally” operated with the permission of the 
assured. The learned Special Term Justice read these two provisions together and 
held that “if Clause 1 is a defense, Clause 12 is meaningless.” I think the con- 
struction is correct. 

Paragraph 12 directs the assured not to permit the operation of its motor 
vehicle by one whom the laws of the state of New York forbids to operate, and 
in this case, as expressly pointed out by the defendant, by an unlicensed chauffeur; 
and preceding that clause we have the positive provision that paragraph 12 shall 
apply only between the insurer and the assured and is not to “prejudice the right 
of any person other than the Assured to recover hereunder.” While as between 
the insurer and the assured the operation of a motor vehicle by an unlicensed 
chauffeur is forbidden, the rights of a person injured by such operator remain un- 
affected. As already indicated, the indemnity clause of the policy, above quoted 
shows that the wording is the same as the provision contained in section 59 of 
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the Vehicle and Traffic Law, and thus the statutory words “any person legally 
using or operating the same” have been carried into the policy. 

Certainly, this section of the Vehicle and Traffic Law cannot be said to relieve 
an owner from liability if he resorted to the practice of permitting unlicensed 
drivers to operate his motor vehicles. This would merely aggravate his own 
negligence in the event of recovery for damages based upon the negligent operation 
of the taxicab. If, with the owner’s permission, the driver illegally used or operated 
the automobile, the owner would be particeps criminis, and there could be no 
question about his liability for negligence if the driver were negligent. 

The obligation which the statute (section 59, supra) places upon one who 
seeks recovery against an owner for the negligent operation of his automobile by 
a third person is twofold; first, that such person was operating the automobile 
with the owner’s consent, express or implied; and, second, that such person was 
“legally using or operating the same.” The word “legally” would be superfluous 
if the Legislature did not have in mind a restriction upon the liability of the 
owner so that, even though giving his consent to a third person to operate the 
automobile, the former’s liability would obtain so long as the operator confined his 
use of the motor vehicle, even if beyond the express limits for which permission 
to use the car was given, at least within the purposes and scope circumscribed by 
law. If, however, the operator flouted the owner’s permission to the extent of 
using the car for illegal purposes, such as robbery or the transportation of pro- 
hibited alcoholic beverages, such a conversion would undo the permission or con- 
sent to use the car which was originally given. 

[2] At any rate, the source of the language in the policy had nothing to do 
with the limitation of the scope of an insurer, and the word “legally” as therein 
expressed was not, in my opinion, intended to relate to an unlicensed driver, as 
the appellant here contends. The policy, to give it the best construction from the 
standpoint of thé appellant, is ambiguous, and inasmuch as the record here shows 
that the policy was prepared by the appellant, it must be construed against it. Gerka 
v. Fidelity & Casualty Co. of New York, 251 N. Y. 51, 55, 167 N. E. 169. 

[3] The further contention of the appellant relates to the judgment recovered 
by the husband for loss of services. The appellant says that its policy does not 
cover such a loss, but is limited to cases of “death or bodily injuries,” and that 
such a loss as the husband sustained is not a “bodily” injury to which the policy 
attaches. The policy may not be so read. While it does agree to indemnify the 
assured against loss, etc, “on account of death or bodily injuries,” it goes 
further by reading “and including loss arising from the liability and responsibility 
imposed by law on the Assured, as owner, for death or injuries to person or 
property resulting from negligence in the operation of such motor vehicles or any 
of them.” If the policy had agreed to indemnity for:“bodily injuries” only, the 
appellant would be correct in disclaiming liability for the husband’s loss (Brustein 
v. New Amsterdam Casualty Co., 255 N. Y. 137, 174 N. E. 304), but the broader 
language here, which includes loss for “injuries to person,’ and which compul- 
sorily applies to the policy in question issued pursuant to section 17 of the Vehicle 
and Traffic Law (applicable to indemnity bonds or policies for the operation oi 
taxicabs), renders it clear that the loss in question was covered by the policy. It 
is settled law that the words “injuries to the person” include a husband’s loss of 
services of the wife. That ruling obtained under the language of section 282-b 
of the Highway Law. Psota v. Long Island R. R. Co., 246 N. Y. 388, 396, 159 
N. E. 180, 62 A. L. R. 1163. And in Price v. National Surety Co., 246 N. Y. 
586, 159 N. E. 662, reversing, on dissenting opinion below, 221 App. Div. 56, 59, 
222 N. Y. S. 437, 440, it was held that, where an insurance policy indemnifies 
“for death or for injury to persons or property” caused in the operation of a 
motor vehicle, this indemnification includes an action for damages for loss of 
services of the person directly injured. These cases are cited as existing law in 
Brustein v. New Amsterdam Casualty Co., supra. 

The order granting summary judgment, and the judgment entered thereon, 
should be affirmed, with $10 costs and disbursements. ; 

Order granting summary judgment and judgment entered thereon unani- 
mously affirmed, with $10 costs and disbursements. All concur. 
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TENNENBAUM v. STATE AUTOMOBILE MUT. INS. ASS’N et al. 
POPE. v. SAME. 
Court of Appeals of Ohio, Hamilton County. July 13, 1931. 
183 Northeastern Reporter 79. 
INSURANCE. 

Automobile liability policies excepting Josses occurring while automobiles 
were being operated by persons prohibited by law from driving automobiles held 
not to except loss resulting from operation of automobile by one subsequently 
convicted of driving while intoxicated contrary to city ordinance (Gen. Code, §§ 
9510-4, 12607-1). 

(For other cases, see Insurance, Dec. Dig. § 437.) 


Actions by Ernest Tennenbaum, a minor, by Harry Tennenbaum, his father, 
and next friend, and by Robert Pope, a minor, by Madeline Pope, his mother and 
next friend, against the State Automobile Mutual Insurance Association and an- 
other. Judgments for defendants, and plaintiffs bring error—[By Editorial 
Staff. | 

Reversed, and judgments entered against defendants. 

Alvin H. Rowe, of Cincinnati, for plaintiffs in error. 

August A. Rendigs, Jr., and Edward Lee Meyer, both of Cincinnati, for de- 
fendant in error. 

Ross, P. J. 

These, cases have been consolidated. Both come into this court on error from 
the court of common pleas of Hamilton county, wherein judgments were rendered 
for the defendants. The trials were had to the court without the intervention of 
juries. They involve the same questions of law. 

In each case a policyholder in the defendant in error insurance company 
caused damages in the operation of the insured automobile, resulting in a judg- 
ment against him. Suits were filed to recover from the insurance company un- 
der section 9510-4, General Code. 

The policies contained this exception clause: 

“B. This policy does not cover loss resulting from any of the following cau- 
ses, nor while any motor vehicle described herein is being used or maintained 
under any of the following conditions, to-wit: 

“While such motor vehicle is being operated by any person under sixteen 
years of age, or by any person prohibited by law from driving an automobile, or 
by any person other than the immediate members of the Assured’s family or his 
duly authorized employees; or while such motor vehicle is being used for any 
purpose in violation of any State or Federal law; or while such motor vehicle is 
being used for carrying persons for hire. * * *” 

In the findings of facts by the court, which are stipulated as the bills of ex- 
ceptions, it appears that the driver was found guilty in the municipal court of 
Cincinnati of driving the automobile while intoxicated, contrary to the following 
ordinance of the city of Cincinnati: 

“Whoever shall operate a motorcycle or motor vehicle of any kind upon any 
public highway or street while in a state of intoxication, shall be fined not less 
than $25.00, nor more than $100.00; or imprisoned not more than six months, or 
both.” 

It is urged that the ordinance “prohibits” by law the driving of an automobile 
while intoxicated, and upon this theory the trial court rendered judgment in 
each case for the insurance company. 

Reference to our Criminal Code will show that a great many offenses and 
crimes are prescribed by stating that whoever does such and such a thing shall be 
punished in a certain manner by fine, imprisonment, or both. But there are many 
other offenses which are predicated upon the doing of an act forbidden or pro- 
hibited by statute, and which are declared to be unlawful. 

__ In one case the doing of a certain act is made a felony or misdemeanor, but 
it is not prohibited, and in the other the violation of the prohibition is made an 
offense, but the act itself is not made the offense though prohibited. 

In section 12607-1, General Code, it is provided that upon conviction of 
driving while intoxicated the “trial court may, in addition to or independent of 
all other penalties provided by law, prohibit such person from operating or driv- 
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ing a motorcycle or motor vehicle,” etc.; and the section provides a fine for op- 
eration while so prohibited by order of court from such operation. 

Reference to the Building Code shows many instances wherein certain things 
are prohibited and an offense created for the violation of the prohibition, 

Section 6212-15, General Code, states that no person shall after the passage 
of this act manufacture, sell, harter, transport, import, etc., intoxicating liquor, 

Sections 6212-17 and 6212-17d provide for the punishment of the offense of 
violating the prohibition. 

There is therefore a manifest difference where the Legislature or council 
makes a certain act an offense at law and where it prohibits the doing of an act and 
makes the violation of the prohibition an offense. , 

Enough has been said to show that the particular act of driving while ip- 
toxicated, though it is an offense under the city ordinances, is not expressly pro- 
hibited. : 

The company in writing its policy could have therein excepted from coverage 
loss resulting while such motor vehicle was being operated by any person violat- 
ing the law or committing an offense at law. The insurance company saw fit to 
limit its exception to coverage to casés where the vehicle was operated by a per- 
son prohibited by law from driving. 

We find no evidence in the record from which we are able to conclude that 
the driver had been prohibited by law from driving an automobile. If after his 
rights to drive had been suspended, in conformity to the statute noted, supra, he 
had driven a motor vehicle and caused damage, then the exception to coverage 
would have applied. Such is not the case here. 
The judgments will he reversed, and, the facts not being in dispute, judg- 
ment may be entered in each case against the defendant in error. 
Judgments reversed. 
Hamilton and Cushing, JJ., concur. 
ENDERS et al. v, CLARKE. 
Court of Appeals of Ohio, Hamilton County. May 16, 1932. 
183 Northeastern Reporter 83. 
1. INSURANCE. 


Under indemnity insurance policy issued to automobile rental system, insurer’s 
liability held limited to operation of rented automobile by bailee, his servants or 
employees. 

Indemnity insurance policy issued to automobile rental system cov- 
ered loss of damage from the operation of the automobile while in the 
hands of the bailee. Under the rental contract, the customer agreed not to 
permit the automobile rented “to be driven by another except his servants 
or employees while acting for him in the due course of his business,” and 
that the “indemnity protection shall not enure to the benefit of the cus- 
tomer” when any of the provisions, conditions, and stipulations of the 
rental contract are being violated by the customer or his servants or 
employees 
(For other cases, see Insurance, Dec. Dig. § 435.) 

2. INSURANCE. 

In action against insurer under_indemnity policy issued to automobile rental 
system, judgment against bailee of rented automobile held res judicata on issue 
whether driver at time of accident was servant of bailee and within protection of 
policy (Gen. Code, §§ 9510-3, 9510-4). 

Petition in action in which injured person obtained judgment against 
hailee of rented automobile alleged, in substance, that driver of automobile 
at time of accident was in “service” of bailee, thereby raising issue on that 
question, which was determined adversely to the bailee, and therefore 
judgment rendered was res judicata on that issue. 


(For other cases, see Insurance, Dec. Dig. § 616%.) 


Action by Martin Clarke against Alexandér Enders and another. To review a 


judgment in favor of the plaintiff, the defendants bring error—[By Editorial 
Staff. ] 


Judgment affirmed. 
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August A. Rendigs, Jr., and Edward Lee Meyer, both of Cincinnati, for 
plaintiffs in error. ia f , 

D. D. Woodmansee, Nathaniel H. Maxwell, and Ervin L. Bramlage, all of 
Cincinnati, for defendant in error. 

HaMILToN, J. 

Martin Clarke, plaintiff below, sued Alexander Enders, seeking recovery for 
personal injuries received by him on being struck by an automobile rented by 
Alexander Enders, as bailee, and driven at the time and place of the injury by one 
Stanley Bailey. 

The trial of the case resulted in a verdict for Clarke. Judgment was entered 
on the verdict, and no error proceedings were prosecuted, and the judgment in 
favor of Clarke became a finality. The judgment was not paid and Clarke brought 
his action against the defendant, the Employers’ Reinsurance Corporation, plaintiff 
in error here, under favor of sections 9510-3 and 9510-4, General Code. 

Enders rented the automobile which caused the accident from “The Saunders 
System,” which carried a policy of the defendant corporation covering loss or 
damage from the operation of the automobile while in the hands of the bailee. 

The corporation admitted the existence of the policy, and admitted the injury 
to the plaintiff and the recovery of the judgment against Enders. 

The defense of the corporation was that Enders violated certain conditions of 
the rental contract, and was violating them when the accident happened, thereby 
relieving the corporation of liability under the terms of the policy; and, further, 
that under the facts the assured was not covered. 

The pertinent conditions of the contract of rental are: 

6. “The customer agrees not to permit said automobile let hereunder to be 
driven by another except his servants or employees while acting for him in the 
due course of his business.” 

7. “It is expressly agreed that said indemnity protection shall not inure to 
the benefit of the customer during the time when any of the provisions, conditions 
and stipulations of this contract are being violated by the customer or his servants 
or employees acting for him in the due course of his employment.” 

This case was tried to the court, which rendered judgment in favor of Clarke 
against the corporation. From that judgment, the corporation prosecutes error to 
this court. 


It is argued in the brief, and is the sole point made here, that the judgment 
obtained by Clarke in the original action was based on agency; that Stanley 
Bailey, who was driving the car at the time of the accident, was the agent of 
Enders and the terms and conditions of the policy and the contract of rental do 
not cover an agent; that coverage is limited to the customer, his servants or em- 
ployees, as specifically stated in conditions 6 and 7, above, quoted. 

It is argued that the relation of principal and agent creates a larger, more 
comprehensive relationship than that of master and servant, or employer and 
employee; that the express terms limit coverage to the customer, his servants or 
employees, and are not broad enough to include an agent; that this iimitation is 
placed in the contract for the purpose of preventing the customer or bailee from 
indiscriminately letting others drive the car under bailment. 


{1] There is much force in this argument, and we are of opinion, without 
further discussion, that liability is restricted to the customer, his servants or 
employees, and the policy does not indemnify when the rented car is being driven 
by another, not the customer, servant, or employee. 


12] However, we have the situation that a final judgment was had by Clarke 
against Enders and that all questions which were presented as issues in the case 
under the pleadings were determined by the jury. 

The petition alleges: “At said time and place one Stanley Bailey, acting by 
the authorization and direction of, and with the permission of, defendant, Alex- 
ander Enders, and being in the service of defendant, was driving an automobile 
southwardly on Sycamore Street at a high and dangerous rate of speed,” etc. 
Thus, we have the allegation that Bailey was in the service of Clarke at the time 
of the accident. 

“Service” is defined by lexicographers as the “state of being a servant; the 
position of a servant; employment in the interests of a person or of a cause.” 
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This definition of “service” brings the relationship between Bailey and Enders 
clearly within the express terms of the policy and contract of rental. The machine 
was operated by Enders’ servant or employee. 

It is claimed that at the trial of the original case the evidence did not disclose 
the relationship of servant or employee, but disclosed the relationship of principal 
and agent, and the court charged the jury on that question. 

It must be borne in mind that the verdict of the jury and the judgment in 
that case are not subject to attack here. The allegation in the petition is that 
Bailey was in the service of Enders at the time of the accident. This was one of 
the issues in the original case. A motion might have been addressed to the peti- 
tion requiring the petitioner to state the character of the service as between Bailey 
and Enders, but no such motion was filed. The case, therefore, went to the jury 
on that issue. The presumption is, therefore, that the jury found at the time of the 
accident and injury that Bailey, when driving for Enders, was in the service of 
the defendant, and, as we have before stated, that service may have been as 
servant or employee. No interrogatory was submitted to the jury as to the char- 
acter of the service, and this court is not at liberty to examine the evidence to 
ascertain the answer to that question. The judgment in the original case being res 
judicata of the issue that Bailey was in the service of Enders at the time, and 
that allegation bringing the assured within the protection of the policy, there was 


no error in the judgment of the court of common pleas finding in favor of Clarke 
and against the corporation. 


Judgment affirmed. 
Ross, P. J., and Cushing, J., concur. 


UNIVERSAL AUTOMOBILE INS. CO. v. HALLINAN. No. 8870. 

Court of Civil Appeals of Texas. San Antonio. Oct. 12, 1932. 

Rehearing Denied Nov. 16, 1932. 
54 Southwestern Reporter (2d) 199. 
1. INSURANCE. 
One completing negotiations for insurance policy held insurer’s agent, whose 
knowledge was that of insurer, though not its regular agent (Rev. St. 1925, art. 
5056). 

The policy was obtained through suggestion and aid of, and negotia- 
tions therefor were completed by, another than regular agent of insurer, 
which accepted and paid for his services, and there was no evidence of 
fraud on his part or collusion with insured. 

(For other cases, see Insurance, Dec. Dig. § 378[2].) 

2. INSURANCE. 

Insurer held bound by policy, negotiated for and delivered by its regular 
agent in reliance on information received from another, regardless of 
agency. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 


Error from County Court at Law, No. 2, Bexar County; George G. Clifton, 
Judge. 
\ction by N. T. Hallinan against the Universal Automobile Insurance Com- 
pany. Judgment for plaintiff, and defendant brings error. 

Affirmed. 

Eskridge & Groce, of San Antonio, for plaintiff in error. 

Hull & Oliver, of San Antonio, for defendant in error. 

Fey, Caf: 

This cause was instituted by defendant in error to recover insurance on a 
Cadillac sedan in the sum of $1,000. Plaintiff in error admitted the contract of 
msurance but alleged that the policy was obtained by fraud and misrepresentation, 
and pleaded a tender of all premiums paid by the insured. The cause was tried by 
the court, without a jury, and judgment was rendered in favor of defendant in 
error for the sum of $1,000. 

The court found the following facts which are adopted by this court: 
“Plaintiff, N. T. Hallinan, on the 24th day of April, A. D. 1930, was ap- 
roached by an agent of the defendant for the purpose of selling the said N. T. 
Hallinan a fire and theft, etc., policy of insurance on his automobile. The said 


latter’s 
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agent at said time solicited said insurance from the said N. T. Hallinan, and at 
that time the said agent was informed that a former theft insurance policy issued 
to plaintiff had been canceled on the said automobile, he being informed by the 
said N. T. Hallinan at said time. The said agent at that time inspected and look- 
ed over the said automobile which was there at the place where the solicitation 
was made. After inspecting and looking over said automobile the said agent sold 
plaintiff, N. T. Hallinan, the fire and theft insurance policy sued upon herein. At 
the time the policy of insurance was sold, the said N. T. Hallinan made no repre- 
sentations to said agent of the Universal Automobile Insurance Company. 

‘In a day or two after the above transaction, an agent of the defendant, in- 
surance company, delivered said insurance policy to plaintiff and received payment 
therefor, and at that time the said automobile was standing in front of the house 
and an agent again saw same, and was requested by plaintiff, Hallinan, to again 
inspect or look over same. 


“Hallinan paid the following for the Cadillac automobile: $500 cash, and one 
Nash sedan, 1928 model, on the 15th day of February, A. D. 1930. 

“Said Cadillac automobile which was insured was manufactured during late 
1927 and 1928, a 314, 1928 model. After said Hallinan purchased said Cadillac 
automobile he put new tires on same and did considerable repairs. The actual 
cash value of the Cadillac automobile in question at the time it was stolen, and 
it was stolen, as alleged and never returned, was $1,200. 

“The agent of the insurance company relied upon his own investigation at 
the time he sold plaintiff, Hallinan, the fire and theft policy as to the value of the 
said automobile, and at said time the said agent knew and was informed of the 
former insurance having been canceled.” 

[1] The policy was obtained through the suggestion and aid of O. B. Krez- 
dorn, who was not a regular agent of the insurance company, but who acted fer 
it in this instance and was paid the accustomed percentage paid to agents. Krez- 
dorn was not a broker and did not deal with the insured as a broker, but as the 
agent of the insurance company and the transaction for the purchase of the pol- 
icy was consummated through him. He completed all the negotiations and was 
paid for his services by the insurance company. His agency was fully ratified 
and his services accepted and paid for. There was no evidence of fraud on the 
part of the agent or any collusion with insured. The knowledge of Krezdorn was 
the knowledge of the insurance company. Under the facts of this case not only 
did Krezdorn examine the car, but the actual agent of the insurance company, W. 
S$. Grothaus, when he delivered the policy and collected the premiums, saw the 
car and had an opportunity to examine it. ‘ 

2| Grothaus testified: “A friend of mine—Mr. O. B. Krezdorn—phoned me 
and said that Mr. Hallinan, who had met him at a garage some place, and he 
wanted some fire and theft insurance, or some kind of insurance on an automobile, 
which he doesn’t write, and suggested that I get in touch with Mr. Hallinan. I 
got his address on Wyoming street, 827 I think. So I got in touch with Mr. 
Hallinan on Wednesday, I think it was, April 24th,—that is the date the policy 
was written—I went out to his house and talked to Mr. Hallinan and got the in- 
formation necessary to write the policy, and came back to the office and wrote it 
or had it written rather by the policy clerk, and, as I remember, took it out the 
next day and he gave me his check for it and I left the policy with him.” 

This testimony shows that the regular agent of the company negotiated for 
and accepted pay for the insurance and delivered the policy. Krezdorn could be 
eliminated from the transaction, as he practically was, by Grothaus, and the in- 
surance company is fully bound. The insured made no written representations as 
to the car and none was required of him. 

The car was stolen and the amount of the insurance was not paid. The in- 
sured swore that the Cadillac car was not issued according to the year but accord- 
ing to a series, and that a car made in 1927 was in the same series as 1928, and 
the car would be spoken of as the issuance of either of those years. The insured 
denied making representations to Grothaus. Representations were referred to in 
the policy, the falsity of which would invalidate it, but it is not stated that any 
representations were made either orally or in writing. Grothaus was satisfied 
with what was told him by Krezdorn, and although he had a chance to examine 
the car and ascertain all the facts about it he did not do so. No representations 
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were made to Grothaus by the insured, and if he had any representations they 
came from Krezdorn, upon whom he relied. He acted for and was paid by the 
insurance company. 

The case of Automobile Ins. Co. Buie, 252 S. W. 295, 297, decided by this 
court was correct under the facts of ‘hat case, which are clearly distinguishable 
from the facts in this case. In the case cited the facts showed that the broker, 
who obtained the insurance for Buie was his agent and did not act for the com- 
pany. Krezdorn was not the agent of the insured, and merely carried information 
to the company. Grothaus acted for the company with a knowledge of the facts. 
Krezdorn was an agent under article 5056, Rev. St. Under the terms of that 
statute the knowledge of Krezdorn was the knowledge of this company. 

The judgment is affirmed. 





COOPER vy. FROELKE et al. 
Supreme Court of Wisconsin. Nov. 9, 1932. 
245 Northwestern Reporter 154. 
6. INSURANCE. 


Evidence held not to support finding that one through whom insured obtained 
automobile liability policy was insurer’s agent. 

(For other cases, see Insurance, Dec. Dig. § 76.) 

7. INSURANCE. 

Facts that insurance agency delivered policy, issued by it as insurer’s agent, 
to insured, through one procuring and delivering policy, and allowed him to take 
commission from premium, did not make him insurer’s agent. 

(For other cases, see Insurance, Dec. Dig. § 75.) 

8. INSURANCE. 

Statutory presumption that person doing certain acts respecting insurance is 
insurer’s agent is inapplicable to transactions in another state, laws of which con- 
tain no equivalent provisions. (St. 1931, §§ 209.05, 328.01). 

(For other cases, see Insurance, Dec. Dig. § 76.) 

9. INSURANCE. 

One suing for damages, caused by insured’s negligent operation of automobile 
of different make than that described in policy held not entitled to adjudication of 
insurer’s liability for amount recoverable from insured. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Appeal from an interlocutory judgment of the Circuit Court for Walworth 
County; E. B. Belden, Circuit Judge. 

Action by E. S. Cooper, against John Froelke and the Commercial Casualty 
Insurance Company. From the judgment, the last- ‘named defendant appeals—[By 
Editorial Staff.] 

Reversed and remanded, with directions. 

Action commenced July 3, 1931, against John Froelke to recover for damages 
sustained by reason of his negligence in the operation of an automobile. The Com- 
mercial Casualty Insurance Company was joined as a party defendant on allega- 
tions that it had issued a policy insuring John Froelke against liability for dam- 
ages occasioned by his operation of the automobile. An interlocutory judgment was 
entered February 25, 1932, adjudging that, in the event of judgment being ren- 
dered against the defendant John Froelke, such judgment should also be rendered 
against the Commercial Casualty Insurance Company for the amount thereof but 
not to exceed the amount of the coverage in the policy of insurance. From that 
interlocutory judgment, the Commercial Casualty Insurance Company appeals. 

James E. Coleman, of Milwaukee, for appellant. 

Bagley, Spohn, Ross & Stevens, of Madison, for respondent. 

Fritz, J. ; 

[1, 2] This action was commenced against John Froelke and the Commercial 
Casualty Insurance Company to recover damages sustained by plaintiff by reason 
of the negligence, on October 18, 1930, of John Froelke while driving a Nash 
automobile. The complaint alleged that the Commercial Casualty Insurance Com- 
pany had issued a policy to John Froelke, and “that by reason thereof” the insurer 
“is liable to the plaintiff to the extent named in the policy.” John Froelke answered 
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by denying liability to plaintiff. He did not file any cross- -complaint nor seek any 
relief against the insurance company. In its answer, the insurer alleged that the 
policy, which it had issued on November 16, 1929, to John Froelke in the state 
Pi Illinois, covered the operation of a Studebaker automobile and provided that 
it did not cover any liability while driving any other automobile, and that “said 
contract did not cover or insure” the operation of the automobile which John 
Froelke was driving at the time of the accident, and that therefore the insurer is 
an improper party defendant to this action. Manifestly, the defense thus alleged 
constitutes a plea in bar and not merely a plea, in abatement. The insurer further 
alleged in its answer that the policy had a “no action clause” which provided 
that no action shall lie against the insurer unless it be brought by the assured for 
Joss actually sustained and paid in money by him after actual trial of the issue, 
and that, as no judgment has been obtained against the assured, this action against 
the insurer is prematurely brought. 


Those allegations constitute merely a plea in abatement, and, as the no action 
clause, upon which that plea was based, was similar in effect to the clause which 
was under consideration in Heinzen v. Nuprienok (Wis.) 243 N. W. 448, a motion 
to overrule that plea would have been sufficient to successfully challenge it. 
However, as to those defenses it was stipulated that the issues raised by the 
insurer’s plea in abatement and answer should be tried prior, and separate and 
apart from, the issue in the case as to the liability of John Froelke to the plain- 
tif. An order was entered for a trial in accordance with that stipulation, and, 
upon findings and conclusions made on that trial, an interlocutory judgment was 
entered adjudging that, if judgment is rendered herein against John Froelke, such 
judgment should also be rendered against the insurer for the amount thereof, but 
not to exceed the amount of the coverage of the policy. 


[3-5] The practice and procedure adopted by mutual consent in this action is 
unusual and questionable. If the adjudication which the parties and the court 
have designated as an interlocutory judgment overruled solely the plea in abate- 
ment, it would after all be merely an order overruling such a plea, and as such 
an order it would not be an appealable order. Cottrill v. Pinkerton, 206 Wis. 218, 
239 N. W. 442. On the other hand, if the adjudication which was made was 
properly entered as an interlocutory judgment, then an appeal was permissible 
under section 274.09, Stats. However, as appears from the special verdict and the 
court’s findings and conclusions after the trial pursuant to the stipulation, the 
only issues decided were those which were involved in the ultimate determination 
that the insurer had contracted with John Froelke to cover his operation of the 
Nash automobile as equally as his policy had covered the operation of the 
Studebaker car. In that respect the court’s finding and interlocutory judgment sub- 
stantially disposed of the merits of the insurer’s answer with the exception of 
the issues of fact and law which were still to be decided in respect to the pri- 
mary liability, because of his alleged negligence, of John Froelke to the pliantiff. 
In thus first making a finding or decision substantially disposing of the merits 
peculiar to the separate defense of the insurer, but leaving an issue of fact still 
to be decided in order to fully determine the rights of the parties, the procedure 
may be considered within the following portions of the provisions of section 
270.54, Stats., to wit: “In case of a finding or decision substantially disposing of 
the merits, but leaving an account to be taken, or issue of fact to be decided 

* * in order fully to determine the rights of the parties, an interlocutory 
Titisaaiie may be made, disposing of all issues covered by the finding or decision, 
and reserving further questions until the report, verdict or subsequent finding.” 


If so, the procedure which culminated in the interlocutory judgment was per- 
missible, at least in so far as the trial and that judgment dispose of the merits of 
the special defenses asserted by the insurer. However, the piecemeal trial of the 
separable issues of fact, so as to have separate trials and interlocutory adjudica- 
tions as to such separable issues, even though there is thereby a substantial dis- 
posal of the merits, should be undertaken only with great caution, even when re- 
quested upon stipulations by the parties, so as to avoid complicating and delaying 
the disposition of litigation, and unduly increasing the cost and expense thereof 
to all concerned. 

[6-8] The interlocutory judgment as to the insurer’s liability was based on the 
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proposition that the coverage afforded by a policy issued in November, 1929, coy- 
ering John Froelke’s operation of a Studebaker automobile had been properly and 
effectively altered in August, 1930, so as to extend to a Nash automobile, which 
he was driving when the collision occurred in October, 1930. The evidence estab- 
lished the following facts: The parties resided and all transactions occurred in 
Illinois. John Froelke obtained the policy in November, 1929, through his brother 
Phillip, who collected the premium, and, after deducting 20 per cent. as commis- 
sion, forwarded the balance to the Leonard Agency, which was a duly appointed 
agent of the Commercial Casualty Insurance Company. Phillip Froelke never 
dealt directly with that insurance company, and he had never been appointed as 
one of its agents, directly or indirectly. In August, 1930, John exchanged his 
Studebaker automobile for a Nash automobile and notified his brother Phillip to 
transfer the coverage to the new automobile. Phillip testified that he wrote a letter 
regarding the change, but that he does not know whether he ever mailed it. Later 
he told John that he had mailed it and was expecting a new policy. No 
such notice was ever received by the Leonard Agency or the insurer, and no new 
policy, indorsement, or rider for any change as to the automobile to which the 
coverage extended was ever issued in the manner prescribed by the policy or 
delivered to either Phillip or John Froelke. As to the manner of making a change 
in the policy, there was a provision that “No condition or provision of this policy 
shall be waived or altered except by written endorsement attached hereto and 
signed by the President, a Vice-President, Secretary or Treasurer of the Com- 
pany; nor shall notice to any agent, nor shall knowledge possessed by any agent or 
by any other person, be held to effect a waiver or change in any part of this con- 
tract. Upon the acceptance of this policy the Assured agrees that its terms embody 
all agreements then existing between the Assured and the Company or any of its 
agents relating to the insurance described herein.” 


The policy also provided: “No person shall be deemed a representative of the 
company unless such person is authorized in writing as such representative by the 
President, a Vice-President, Secretary or Treasurer of the Company.” 

The court found and concluded (1) that Phillip Froelke was acting as the 
agent of the insurer in receiving the notice as to the change in the automobiles, 
and in representing that the requested change in the policy had been effected; 
(2) that Phillip Frolke in his transactions with John Froelke in relation to the 
insurance policy was acting within the scope of his authority as such agent of 
the insurer; (3) that John Froelke relied on Phillip Froelke’s advice that the 
change had been taken care of, and that the insurer was estopped to assert that 
the policy did not cover John Froelke’s operation of the Nash automobile. 

We find no support in the evidence for the finding that Phillip Froelke was 
the agent or authorized to act as the agent of the insurer in any respect. There 
is no proof that he had ever been appointed as an agent by the insurer or author- 
ized by it to solicit or write any insurance for it, or that he had acted in that 
capacity, with its knowledge or acquiescence, under such circumstances that au- 
thority might be implied to act for the insurer in relation to the policy in question 
or any other transation in which it was interested or concerned. Under the cir- 
cumstances, the acts of Phillip Froelke could of course be considered the agent of 
his brother in procuring and delivering the policy in question, but the mere fact 
that the Leonard Agency delivered the policy which it issued as the agent of the 
insurer to John Froelke through Phillip Froelke, and allowed the latter to take 
a commission out of the premium, does not change the character in which Phillip 
acted so far as the insurer is concerned. Lycoming Fire Ins. Co.’v. Rubin, 79 IIL. 
402; Merchants’ Ins. Co. v. Union Ins. Co., 162 Ill. 173, 44 N. E. 409; Morris & 
Co. v. Starkweather & Shepley, Inc., 186 Ill. App. 59. In the absence of proof of 
facts or circumstances which otherwise establish the existence of express or im- 
plied authority on the part of Phillip Froelke to act for the insurer, the respond- 
ent relies upon the presumption as to agency afforded by section 209.05, Wis. Stats., 
when the person in question has done one or more of the acts in relation to the 
insurance which are referred to in that section. However, that statute is not 
applicable to the Illinois transactions which are involved in this case. Since the 
enactment of section 328.01, Stats., it is not permissible to assume that the statu- 
tory law of Illinois is the same as the statutes of this state. On the contrary, the 
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courts of this state are required by section 328.01, Stats., to take judicial notice 
of the statutes of Illinois, and, as it appears that there is no equivalent provision 
in that state to section 209.05, Wis. Stats., there is no basis in law for indulging 
in the presumptions prescribed by that statute. Consequently, the liability of the 
insurer was limited to its coverage under the policy as it was issued. 

[9] As the vehicle involved was specifically described in item 7 of the policy 
as a “Studebaker Dictator Sedan, Factory No, $1398996 MEUW 36036, Model or 
year No. 1928,” the plaintiff was not entitled to an adjudication that the insurer 
was liable for such amount as he may be entitled to recover from John Froelke 
because of his negligent operation of a Nash automobile. 

Judgment reversed, and cause remanded, with directions to enter judgment 
dismissing the complaint as to the Commercial Casualty Insurance Company. 


POLZIN et al. v. WACHTL et al. 
Supreme Court of Wisconsin. Nov. 9, 1932. 
245 Northwestern Reporter 182. 
1. INSURANCE. 

“No action clause” of motor cafrier’s liability bond held not conflicting with 
statute requiring bond, nor with rider attached to bond (St. 1929, § 194.14). 

“No action clause” of bond provided that no action should lie against 
company until amount of damages for which assured was liable was de- 
termined either by final judgment against assured, or by written agree- 
ment of assured, claimant, and company; and rider attached to bond 
provided that, notwithstanding any provisions of the contract, company 
should be directly liable for and should pay all damages whether to per- 
sons or property. St. 1929, § 194.14, calling for bond by one engaged as 
common carrier in transportation of passengers, requires that bond shall 
provide that company shall be directly liable for, and shall pay all dam- 
ages that may be recovered against operator of vehicle. 

(For other cases, see Insurance, Dec. Dig. § 591% 

3. INSURANCE. 

Statute making insurance carrier directly liable on common motor carrier’s 
bond held not intended to permit plaintiff to join insurance carrier as defendant 
against provisions of bond (St. 1929, § 194.14). 

Words “directly liable for * * * all damages * * * that may be re- 
covered against the operator of the vehicle,” in St. 1929, § 194.14, were 
not intended to create liability on part of insurance company, independent 
of liability of operator of vehicle, nor to permit joinder of insurance com- 
pany against provisions of contract with assured, but intended to make 
as certain as possible, by means of liability contract of insurance, the 
collection of judgment obtained against operator of vehicle, and statute 
is fully complied with by policy embodying liability contract as distin- 
guished from indemnity contract. 

(For other cases, see Insurance, Dec. Dig. § 624[7].) 

Fritz, J., dissenting. 

\ppeal from a judgment of the Circuit Court for Marathon County; A. .H. 
Reid, Circuit Judge. 

Consolidated actions by Walter Polzin and others against Frank Wachtl and 
another. From a judgment in favor of plaintiffs, defendants appeal—[By Edi- 
torial Staff. ] 

Reversed, with directions to grant a new trial. 

Seven separate actions were commenced on April 25, 1931, against defendant 
Wachtl alone, to recover damages resulting from an automobile accident which 
occurred on April 12, 1931. Those actions were thereafter duly consolidated 
On October 13, 1931, an amended summons and complaint were served on Wachtl 
and also on Consolidated Indemnity & Insurance Company, his insurance carrier. 
On December 2d the defendant company filed its plea in abatement which was 
thereafter, on December 11th, overruled. This action thereafter proceeded to 
trial against both defendants resulting in a judgment in favor of the several 
plaintiffs in various amounts and against both defendants. From a judgment 
entered on January 7, 1932, the defendants appealed. 
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Gorman & Boileau, of Wausau, for appellants. 

Genrich & Genrich, of Wausau (L. A. Pradt, Jr., of Wausau, of counsel), 
for respondents. ke 

NELSON, J. 

On the afternoon of April 12, 1931, the plaintiff Drusilla Maney was driving 
the automobile of her husband, the plaintiff Jesse Maney, in a northerly direction 
on State Highway 51. The plaintiffs Naomi Maney, Emmet Olson, and Beatrice 
Olson were occupants of that car. While that car was proceeding toward Mo- 
sinee in Marathon county it was overtaken by defendant Frank Wachtl who was 
driving a large interurban bus. At the same time the plaintiff Walter Polzin, 
accompanied by his wife, Mabel Polzin, was driving his automobile in a southerly 
direction on said highway. The defendant’s bus passed the Maney car and then 
turned to the right in front of it. Immediately thereafter the Maney car swerved 
to its left across the road and collided with the Polzin car. There was testimony 
which tended to show that, while the bus was passing the Maney car, it struck it, 
or “sideswiped” it, causing an injury to the steering apparatus which caused the 
car to get out of the control of its driver. The jury found the defendant Wachtl 
negligent in respect to speed, lookout, and control, and also as to the manner of 
his passing the Maney automobile. The findings of the jury are not attacked by 
the appellants. 

The defendants contend, however, (1) that the court erred in overruling de- 
fendant company’s plea in abatement and improperly permitted the company to 
be joined as a defendant, and (2) that the damages awarded to some of the piain 
tiffs were excessive, and that said excessive damages resulted from passion and 
prejudice due to the joinder of the company as a party defendant. 

In the view we take of this case only the first contention need be considered. 

The defendant Wachtl was, at the time of the accident, engaged as a com- 
mon carrier in the transportation of passengers and as such was required to file 
with the railroad commission a .good and sufficient indemnity bond conditioned 
“that the company * * * shall be directly liable for an shall pay all damages to 
persons, at least in the following amounts: * * * that may be recovered against 
the operator of the vehicle described therein by reason of the negligent use and 
operation of such vehicle.” Section 194.14, Wis. Stats. 1929. Such a bond had 
heen filed and accepted by the railroad commission. That bond had attached 
thereto a rider which is as follows: “It is hereby agreed by and between the par- 
ties to the attached contract, bond or insurance policy, that notwithstanding any 
provisions of the contract therein and regardless of the truth of any of the war- 
ranties therein contained, the company (surety or indemnity carrier) shall be di- 
rectly liable for and shall pay ail damages, whether to persons or property, not 
exceeding $10,000.00 to any one person, and subject to that limit for each person, 
the total liability on account of any one accident involving more than one person 
shall not exceed $50,000.00 for any one accident that may be recovered against 
the operator of any motor vehicle hereinafter described by reason of the negligent 
use and operation of the same; it being the intent of the parties to the said contract, 
bond or insurance policy, and it being their agreement that so long as the said 
contract, bond, or insurance policy shall be in force the liability prescribed by 
Section 194.14 Wisconsin Statutes, shall be fully assumed by the company (surety 
or indemnity carrier) regardless of anything in said policy inconsistent therewith.” 

The bond also contained the following “no action clause”: “H. No action shall 
lie against the Company until the amount of damages for which the Assured is 
liable by reason of any casualty covered by this policy is determined, either by 
final judgment against the Assured or by written agreement of the Assured, the 
claimant and the Company, nor in either event unless suit is instituted within 
two years after the date of such judgement or written agreement.” 

The plaintiff contends that the “no action clause” is inconsistent with and 
contravenes the specific provisions of section 194.14, and, t:erefore, is ineffective 
to postpone the right of the plaintiffs to sue the defendant company until the 
amount of the damages for which the assured is liable is determined by final 
judgment against the assured or by written agreement of the assured, the claim- 
ant, and the company. 

[1] The trial court held that the “no action clause”-herein was in derogation 
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of the terms of the statute in that it subtracted something from the rights of the 
injured person, and that it must be deemed to be overridden by the terms of the 
statute and the rider to the policy which make the defendant company assume 
the liability prescribed by section 194.14. In so holding we think the trial court 
was in error. 

It is very clear that, if the “no action clause” herein is not inconsistent with 
or does not contravene the provisions of section 194.14 or the rider attached to 
the policy, then, under the decisions of this court, it must be held to be a valid 
clause in no manner affecting the liability assumed by the defendant company but 
merely postponing the time when the plaintiffs. may bring their action against it. 

In Ehlers v. Automobile Liability Co., 166 Wis. 185, 164 N. W. 845, which in- 
volved a bond given pursuant to the provisions of, section 1797—63, St. 1915, 
which section was in no respect unlike the material provisions of section 194.14, 
but in which bond no “no action clause” was contained, it was held that the de- 
murrer of the liability company, based on the contention that the company was 
not a proper party defendant, was properly overruled. In White v. Kane, 179 
Wis. 478, 192 N. W. 57, 58, which involved a bond providing “that it [the com- 
pany] will pay to the assured the amount of any final judgment for damages” 
but to which was attached a special condition providing that the coverage be ex- 
tended and made to cover in accordance with the statute of the state of Wiscon- 
sin, section 1797—63, Stats., which action also involved a demurrer interposed on 
the ground of misjoinder of parties defendant, it was held that the coverage was 
that required by statute, and that the contract was a liability rather than an in- 
demnity contract, and that the company therein was a proper party defendant. 
In that case, however, no “no action clause” was involved. 

Under the law established by Morgan v. Hunt, 196 Wis. 298, 220 N. W. 224, 
and followed in Grandhagen v. Grandhagen, 199 Wis. 315, 225 N. W. 935, and 
Bergstein v. Popkin, 202 Wis. 625, 233 N. W. 572, it must be held that the “no 
action clause” herein is valid unless it be in conflict with the provisions of sec- 
tion 194.14. The cases just hereinbefore cited, with the exception of Bergstein v. 
Popkin, supra, involved “no action clauses” which were held not to conflict with 
section 85.25, now section 85.93, as it existed prior to the amendment by chapter 
467, Laws of 1929. Section 85.25 was originally enacted by chapter 341, Laws of 
1925, and provided “that the insurer shall be liable to the persons entitled to re- 
cover for the death of any person, or for injury to person or property, caused by 
the negligent operation, maintenance, use, or defective construction of the ve- 
hicle described therein, such liability not to exceed the amount named in said 
bond or policy.” After the decisions in Morgan v. Hunt and Grandhagen v. 
Grandhagen, supra, the Legislature, by chapter 467 of the Laws of 1929, amended 
section 85.25 by inserting after the word “property” contained therein, the fol- 
lowing language: “irrespective of whether such liability be in presenti or con- 
tingent and to hecome fixed or certain by final judgment against the insured, 
when” caused, etc. That statute was construed in Bergstein v. Popkin, supra, 
and it was held that a valid “no action clause” did not conflict with such lan- 
guage. It will be noted that section 85.93, formerly 85.25, did not contain any 
language authorizing the joinder of the insurer of motor vehicles in an action 
brought against the assured, nor was section 260.11 amended so as specifically to 
permit such joinder until the enactment of chapter 375 of the Laws of 1931. 
Bergstein v. Popkin, supra. 

[2] It therefore becomes important, in deciding whether the “no action 
clause” herein is in conflict with the provisions of section 194.14, to ascertain the 
legislative intent in providing that the company “shall be directly liable for and 
shall pay all damages * * * that may be recovered against the operator of the ve- 
hicle described therein by reason of the negligent use and operation of such ve- 
hicle.” The legislative intent may be determined by construing the language of 
the statute itself or, in case of doubt or ambiguity, by looking to its legislative 
history. 

[3] We think that the language “shall be directly liable” etc., means and is 
fully complied with by a policy which embodies a liability contract as distinguish- 
ed from an indemnity contract. It was clearly never intended to create a liability 
on the part of an insurance company independent of the liability of the operator 
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of the vehicle. It seems clear that the Legislature intended to make as certain as 
possible, by means of a liability contract of insurance, the collection of a judg- 
ment obtained against the operator of the vehicle, to the end that a situation like 
that which existed in Glatz v. General Accident, F. & L. Assur. Corp., 175 Wis, 
42, 183 N. W. 683, should not prevent a person from recovering the amount of the 
liability coverage, rather than to give to the plaintiff the right to join the insur- 
ance carrier as a party defendant in the action. If this does noé clearly appear 
from the language of the statute itself, we think that the legislative history con- 
clusively shows that it was not the intention of the Legislature to permit a 
plaintiff to join an insurance carrier as a party defendant against the provisions 
of its contract with an assured. 

[4] We think that we may properly take judicial notice of the fact that, 
shortly before the Legislature convened in 1915, “jitney” automobiles and _ busses 
had made their appearance in great numbers upon the streets of our larger cities, 
and that some form of regulation seemed to be imperative. Many jitneys were 
operated by those who were without financial responsibility and from whom it 
would have been impossible to collect damages for their negligence. 

Rather early in the session, on March 25th, Bill 464 S, which related to the 
granting of franchises by cities and villages, was introduced. A hearing thereon 
was held. Thereafter, on May 28th, substitute amendment No. 1 S to Bill No. 
464 S was offered by the committee on corporations. This substitute amendment 
also related to the granting of franchises by cities-and villages. On June 24th 
substitute amendment No. 2 § to Bill No. 464 S was introduced by the committee 
on corporations. This bill proposed to create sections 1797—62 to 1797—68, in- 
clusive, of the Statutes, and related to the operation of motor vehicles for the car- 
riage of passengers for hire upon streets and highways. Substitute amendment 
No. 2 S provided in part as follows: 

“Section 1797—63. No person, firm or corporation shall operate any motor 
vehicle for the purposes described in section 1797—62 unless there shall have 
been filed with and accepted by the railroad commission of Wisconsin a good and 
sufficient indemnity bond issued by some surety or indemnity company created 
under the laws of the state of Wisconsin or duly authorized to transact business 
therein, which said bond shall describe such vehicle * * * ; said bond shall be 
conditioned to the effect that the company issuing the same may be joined as a 
defendant in any action to recover damages occasioned by the use and operation 
of the vehicle therein described, and that such company shall be liable for such 
damages to the amount fixed by the penalty of such bond.” 

On July 2d Senator Hanson offered amendment No. 1 S to substitute amend- 
ment No. 2 S, which amendment proposed to strike out the provision relating to 
the joinder of the surety or indemnity company and to insert in lieu thereof the 
following: Said bond “shall provide that the company issuing the same shall be 
directly liable for and. shall pay all damages * * * that may be recovered against 
the operator of the vehicle described therein by reason of the negligent use and 
operation Gf such vehicle.” 

Substitute amendment No. 3 S to Bill No. 464 S offered by the committee on 
corporations provided that “said bond shall also be conditioned to the effect that 
the company issuing the same may be joined as a defendant in any action to re- 
cover damages occasioned by the negligent use and operation of the vehicle 
therein described.” 

Substitute amendment No. 4 S to Bill No. 464 S offered by Senator Bosshard 
provided as follows: 

“Said bond shall also be conditioned to the effect that the company issuing 
the same may be joined as a defendant in any action to recover damages occasion- 
ed by the negligent acts of the use and operation of the vehicle therein described 
while being operated,” etc. 

Amendment No. 1 S to substitute amendment No. 2 S§ to Bill No. 464 S. 
hereinbefore mentioned, was adopted, and substitute amendment No. 2 S, as 
amended, was, on July 24th, duly adopted. All of the other substitute amend- 
ments were rejected. It appears therefore that the language contamed in sub- 
stitute amendment No. 2 S which provided that the bond should be conditioned to 
the effect that the company issuing the same might be joined as a defendant in 
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any action to recover damages, was deliberately rejected by the Senate and the 
language “shall be directly liable for and shall pay all damages * * * that may 
be recovered against the operator of the vehicle described therein by reason of 
the negligent use and operation of such vehicle,” was substituted therefor. 

When the bill reached the assembly a substitute amendment was there offer- 
ed which contained a provision permitting the company to be joined as a defend- 
ant in any action to recover damages. This amendment was rejected. When the 
bill was finally passed by the assembly it was amended in some respects not ma- 
terial to this controversy. Upon its return to the Senate an attempt was again 
made by substitute amendment No. 5 §, offered by Senator Bosshard, to provide 
among other.things for the joinder of the company in any action to recover dam- 
ages, which substitute amendment was rejected, and the act finally approved. 
Chapter 546, Laws of 1915. 

Considering the rather plain and obvious meaning of the language of the act, 
together with its legislative history, it seems very clear that the Legislature did 
not intend by the language, “directly liable for * * * all damages * * * that may 
be recoveerd against the operator of the vehicle,” to provide that the insurance 
carrier might be joined as defendant. The action of the Legislature in rejecting 
all of the specific provisions: relating to the joinder of an insurance company in 
an action cannot be squared with the contention that the words “directly liable” 
permit the joinder of the insurance company over its objection where its policy 
contains a valid “no action clatise.” 

[5] Since the joinder of the company in this action against its objection and 
in violation of its rights under its “no action clause” was prejudicial to it, Berg- 
stein v. Popkin, supra, and Pawlowski v. Eskofski and Maryland Casualty Co., 
244 N. W. 611, decided October 11, 1932, we conclude that the trial court erred 
in overruling the defendant company’s plea in abatement. 

Since the action must be reversed for a new trial we deem it unnecessary to 
consider whether the damages found by the jury are excessive. 

Judgment reversed with directions to grant a new trial. 

Fritz, J., dissents. 


BERNARD v. WISCONSIN AUTOMOBILE INS. CO., Limited Mutual. 


Supreme Court of Wisconsin. Nov. 9, 1932. 
245 Northwestern Reporter 200. 
1. INSURANCE. 


Liability policy held not to cover death of employee of named assured from 
automobile accident for which dependents were entitled to benefits of compensa- 
tion law (St. 1931, § 204.30(3). 


Death of employee was not covered by liability policy expressly ex- 
cluding injuries covered by the Workmen’s Compensation Law, as against 
contention that insertion of clause in compliance with St. 1931, § 204.30(3), 
extending indemnity to any person while riding in or operating any auto- 
mobile described in policy, effected such coverage, since such clause merely 
put the persons affected thereby in the same position as assured, subject to 
all conditions of policy. 


(For other cases, see Insurance, Dec. Dig. § 435.) 
2. INSURANCE. 


Statute providing for direct liability of liability insurers to persons entitled 
to recover of assured creates no liability where none exists under terms of policy 


(St. 1931, § 85.93). 

(For other cases, see Insurance, Dec. Dig. § 59134.) 

Appeal from a judgment of the Circuit Court for Marathon County; A. H. 
Reid, Circuit Judge. 

Action by Edna Bernard, special administratrix of the estate of George 
Bernard, deceased, against the Wisconsin Automobile Insurance Company, Limited 
Mutual. Judgment for plaintiff, and defendant appeals——[By Editorial Staff.] 

Reversed and remanded, with directions. : 

The action was commenced on January 8, 1932, upon an insurance policy 
issued by the defendant to E. E. Falbe, insuring the latter against liability for 
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injuries arising out of the operation of his truck. Plaintiff was the administratrix 
of George Bernard, deceased, an employee of Falbe, who was killed in an auto- 
mobile accident while riding in the insured’s truck, while the same was being 
driven by one Burley Jennings, a coemployee. Action was instituted against Jen- 
nings in the circuit court of Marathon county by plaintiff, and judgment rendered 
in favor oi the plaintiff. The case was appealed to this court, and the judgment 
affirmed. Bernard v. Jennings (Wis.) 244 N, W. 589, decided Oct. i1, 1932. This 
action was brought upon the judgment against the defendant insurance company, 
The action was tried before the court without a jury, and findings of fact were 
filed and judgment entered on March 15, 1932, in favor of the plaintiff in the 
sum of $10,367.42. Defendant appeals. : 

Such further facts as are necessary to an understanding of the questions in- 
volved will be stated in the opinion. 

Otto A. Oestreich, of ‘Janesville, for appellant. 

Genrich & Genrich, of Wausau (L. A. Pradt, Jr., of Wausau, of counsel), for 
respondent. 

WICKHEM, J. 

The facts relating to the collision out of which this accident arose are fully 
set forth in the case of Bernard v. Jennings, heretofore referred to, and need 
not be repeated here. There are several assignments of error, but, in the view 
the court takes of the case, it will be necessary to discuss only one of them. 

Defendant contends that the provisions of the insurance policy preclude any 
recovery for damages arising by reason of the death of Bernard. This contention 
is based upon the fact that Bernard was an employee of the named assured, and 
that the liabilities of the assured to Bernard, by reason of injury sustained while 
in the course of his employment, were imposed and governed by the Workmen’s 
Compensation Law. The policy contains two sets of exclusions: 

“(a) General Exclusions. This policy shall not be effective to cover any loss 
of damage to any vehicle, or to afford protection against any liability for bodily 


injuries to or death of any person, or for damage or destruction of property. 
* * K 


““(3) Unless the Assured shall comply with all conditions and requirements of 
this policy with reference to notice, proof of loss, notice of accident, and co- 
operation of the Assured: 

“(4) If the Assured or his agent has concealed or misrepresented in writing 
or otherwise, any fact or circumstance concerning this insurance or its object, or 
the vehicle covered hereby, its use, value and/or ownership, or shall make any 
attempt to defraud the Company either before or after a loss. * * * 

“(b) Exclusions Section 11. 


“The Company shall not be liable under Section Two of the policy, unless 
specifically endorsed hereon, for: * * * 


“(2) For injuries sustained by (a) any person to whom the Assured may be 
liable because of the obligations, requirements, impositions or penalties of any 
Workmen’s Compensation plan of law; (b) any employee of the Assured who at 
the time of injury is engaged in the operation, maintenance or repair of any 
automobile covered hereby; (c) any employee of the Assured, (including chauf- 
feurs but, excluding other household servants) arising out of and in the course of 
the trade, business, profession or occupation of the Assured; (d) any person 
riding in said automobile without the express or implied consent of Assured or 
of any adult member of Assured’s family, other than a chauffeur or domestic 
servant; (e) the Assured named herein, if an individual. * * *” 

[1, 2] The liability sought to be established in this case arises out of the 
insertion in the policy, in compliance with section 204.30 (3), of a paragraph 
entitled ‘Additional Interests” which reads as follows: “The indemnity provided by 
Section II of this policy is extended to apply, in the same manner and under the 
same provisions as it is applicable to the named Assured, to any person or persons 
while riding in or operating any automobile described in this policy when such auto- 
mobile is being used for the purposes and in the manner described in said policy. 
Such indemnity shall also extend to any person, firm, or corporation legally re- 
sponsible for the operation of such automobile. The coverage hereby afforded shall 
not apply unless the riding, use or operation above referred to be with the per- 
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mission of the Assured named in this policy, or if such Assured is an individual, 
with the permission of an adult member of such Assured’s household, other than 
a chauffeur or domestic servant, nor unless such person, firm or corporation shall 
comply with all provisions herein regarding notice, information, affidavits, proof 
of loss and co-operation and other requirements of the Assured. * * *” 

It is defendant’s claim that the “additional interests” clause merely puts the 
persons affected by this clause in the same position as the assured, subject to all 
of the conditions of the policy as they apply to the assured, and subject to all 
the limitations upon coverage contained in the policy. Hence it contends that, 
since Bernard was an employee of the named assured, the latter was liable to him 
under the Compensation Act, and injuries to Bernard in the course of his em- 
ployment are excluded from the coverage, whether the person claiming the in- 
demnity be the named assured or one of those to whom the “additional interests” 
clause applies. The law governing the situation presented by this case must be 
regarded as settled in favor of the contention of the defendant. Fansiau v. Federal 
Mutual Auto Ins. Co., 194 Wis. 8, 215 N. W. 589; Bro v. Standard Acc. Ins. Co., 
194 Wis. 293, 215 N. W. 431; Stransky v. Kousek, 199 Wis. 59, 225 N. W. 401: 
Bachhuber v. Boosalis, 200 Wis. 574, 229 N. W. 117; Drewek v. Milwaukee Auto 
Ins. Co. (Wis.) 240 N. W. 881, 883. In the Drewek Case, this court, speaking 
through Mr. Justice Fritz, said: “If, because of express limitations in the policy 
on the scope of the insurance, the casualty or the operation of the automobile at 
the time of the casualty was not within the coverage of the policy, then there 1s 
no liability on the part of the insurer, regardless of whether the automobile was 
then being operated by the assured or by some one else with his permission. 
Neither section 204.30(3), Stats. nor the provision embodied in the policy pur- 
suant thereto, creates a liability or confers any right of action where none exists 
under the terms of the policy itself.” 


It is also established that there is no liability to a third person claiming the 
benefits of such a policy as is here involved, unless there is a liability under the 
terms of the policy, and that section 85.93, Stats. (Sec. 85.25, Stats. 1927), pro- 
viding for direct liability of insurers to persons entitled to recover of the assured, 
creates no liability where none exists by the terms of the policy. As was stated 
by Mr. Justice Crownhart in Bachhuber vy. Boosalis, 200 Wis. 574, 229 N. W. 117, 
118, “It only provides direct liability and for joining the insurer with the insured 
in an action where there is an ultimate liability on the insurer on its contract of 
insurance.” See, also, Stransky v. Kousek, 199 Wis. 59, 225 N. W. 401. 


It is contended by plaintiff that, properly construed, the word “assured,” where 
it occurs in the policy, should be treated as referring to any person to whom the 
“additional interests” clause applies, and that in this case it should be taken to 
refer to Jennings. Consequently, since Bernard was not in the employ of Jennings, 
the exclusions relied upon by defendant are claimed to have no application. An 
examination of the policy leads to the conclusion that it is not open to such a 
construction. Falbe is named as the assured. The word “assured” is capitalized, 
and plainly refers to him wherever it is used, with one exception, which will be 
discussed hereafter. The policy is stated to have been issued in consideration of 
certain warranties made by the “Assured,” which can only mean Falbe. The policy 
is not to be effective if the “Assured” has been guilty of misrepresentation con- 
cerning the insurance or its object or the vehicle covered. The term as here used 
can only refer to Falbe. The “Additional interests” cause extends the indemnity 
to persons who operate the car with the permission of the “Assured named in 
this policy.” Here again the term “Assured” refers to Falbe. Such a person is 
required to comply with all the provisions respecting notice, co-operation, and 
other requirements of the “Assured.” It is significant that the only instance of 
the use of the word which does not clearly apply to the named or original assured 
occurs in referring to the right of a vendee of the car to be an “additional As- 
sured,” and the policy provides that such a vendee shall not be so covered without 
a written indorsement evidencing the consent of the insurer. Thus the term “as- 
sured” evidently refers only to the original assured, and to purchasers of the car 
who secure consent of the insurer to an assignment of the insurance. It plainly 
is not meant to refer to the persons to whom the benefits of the “additional 
interests” clause run. When such a person claims the benefit of the policy, it is 
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not proper simply to insert his name wherever the term “assured” occurs in the 
policy. Under the doctrine of the cases cited, he 1s entitled to such coverage and 
subject to such limitations upon the coverage as would be applicable to the named 
assured. Hence, since Bernard was in the employ of the named assured at the 
time of the accident, and was enetitled to the benefits of the Compensation Law 
his death in the course of his employment is expressly excluded from the coverage 
of this policy. This conclusion requires that the judgment be reversed. 

Judgment reversed, and cause remanded with directions to dismiss the com. 
plaint. 


LEONARD v. BOTTOMLEY et al. 


Supreme Court of Wisconsin. Dec. 6, 1932. 
245 Northwestern Reporter 849. 
8. INSURANCE. 


Insurer’s right to subrogation on paying loss may be abandoned or waived j1, 
insured’s favor, or assigned to others. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 

11. INSURANCE. 

Witness is entitled to statutory fee and mileage, notwithstanding witness is 
plaintiff's wife, son, or other relative (St. 1931, §§ 271.01, 271.03(12), 271.4, 
325.05). 

(For other cases, see Insurance, Dec. Dig. § 675.) 

12. INSURANCE. 

Plaintiff testifying in his own case is not entitled to witness fee (St. 193i, 
§§ 271.01, 271.03(12), 271.04, 325.05.), 

(For other cases, see Insurance, Dec. Dig. § 675.) 

13. INSURANCE. 

Where husband and wife and their son, injured in same accident, sued separ- 
ately, wife and son, being witnesses in husband’s action, held entitled to witness 
fees and mileage in such action (St. 1931, §§ 271.01, 271.03(12), 271.04, 271.11, 
325.05). 

(For other cases, see Insurance, Dec. Dig. § 675.) 

14. INSURANCE. 

Under statute, affidavit stating actual miles traveled within state is essential 
to allowance of witness’ mileage (St. 1931, §§ 271.11, 325.05(c). 

St. 1931, § 271.11, provides that charges for attendance of any wit- 
ness shall not be taxed without affidavit stating distance traveled, and 
section 325.05(c) provides for payment for traveling at specified rate and, 
if witness is from out of state, from point where he crosses state boun- 
dary in coming to attend and returning by usually traveled route between 
such points. 

(For other cases, see Insurance, Dec. Dig. § 675.) 

15. INSURANCE. 

Amount of premium for cost bond required from nonresident plaintiff held 
not taxable as disbursement (St. 1931, § 271.04). 

(For other cases, see Insurance, Dec. Dig. § 675.) 

Appeal from a judgment of the Circuit Court for Racine County; E. B. 
Belden, Circuit Judge. 

Action by Samuel R. Leonard against C. E. Bottomley and another, with a 
counterclaim by defendant named. Judgment for plaintiff, and defendant appeals.— 
[By Editorial Staff.] 

Judgment modified in part and affirmed in part, and cause remanded. 

Action begun June 27, 1931, to recover damages growing out of an automobile 
collision between plaintiff's and defendant’s cars. 

Plaintiff alleges that his damages were proximately caused by the negligence 
and want of ordinary care on the part of the defendant, in that defendant operated 
his automobile carelessly in violation of the law and the rules of the road. The 
defendant admits the collision, but denies that it was caused by any negligence on 
his part. Before the accident because of smoke from a grass fire neither driver 
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saw the other. Defendant was to some degree enveloped in the smoke while 
driving 590 feet. In the special verdict, the jury found that defendant failed to 
operate his automobile on his right half of the roadway; that he operated it 
without due caution, and in a manner so as to endanger others and without due 
regard to the traffic and width of the highway. The plaintiff was found to be 
free from negligence in the operation of his automobile. There were the usual 
motions after verdict. The court denied defendant’s motions, and granted the 
plaintiff's for judgment. on the verdict. From a judgment entered February 13, 
1932, in favor of plaintiff, defendant appeals. 

Whaley & Paulsen, of Racine, for appellants. 

Simmons, Walker, Wratten & Sporer, of Racine, for respondent. 

FAIRCHILD, J. 


[1] The special verdict is criticized by appellant because certain questions 
proper in scope are so worded as to carry an impression that there was a failure 
to operate an automobile on its proper side of the road. But the verdict contained 
similar questions with respect to both the appellant and the respondent, and 
studiously refrained from emphasizing the possible fault of either. This balancing 
of disadvantages was made possible in this case because there was submitted to 
the jury the claim of respondent and the counterclaim of appellants which were 
almost identical in their charges against each other. The use of the identicai 
questions with relation to each party occurring in the verdict in the manner in 
which they do brought about a situation where the jury were asked at the same 
time to answer a question as to whether the appellant was negligent, in that he 
failed to operate his automobile upon the right half of the road with one like it 
concerning the respondent. When this is considered and given its true weight, 
the absence of prejudicial error at once becomes apparent. 


[2] The evidence that respondent was on his side of the road amply sustains 
the jury’s finding in that particular. The appellant testified to a state of facts 
which, given an interpretation most favorable to him, would place the left wheel 
of respondent’s car slightly to his left of the road. This evidence was opposed 
by testimony of the other side to the effect that the respondent was clearly on 
his side of the road. The son of respondent said that, when the collision occurred 
and the right door of the car, through the open window of which he had his arm 
resting on the door, opened and he stepped out, he was on the shoulder to the 
right of the concrete. The testimony of Mrs. Leonard was to the same effect as 
was that of respondent, that testimony, being accepted by the jury, under the 
circumstances in this case is the controlling testimony on that point and fixes the 
place of the collision as claimed by respondent. This also determines the question 
as to respondent’s freedom from negligence contributing to his injury. The testi- 
mony discloses that he saw the smoke, slowed down, and kept to the right side 
of the highway. “The wind was in the northwest and was awful gusty. At times it 
blew more than it did others. * * * Well, at times the road would be a little 
clearer than others, especially when the green grass was burning and wind blow- 
ing at the same time it would completely cover the road.” 

[3, 4] Before respondent had entered the smoke, and with his car to the right 
of the highway, he was hit by the appellant, who was emerging from the cloud 
of smoke. It was made to appear, and in fact admitted, that it was respondent's 
intention to continue to move forward in spite of the presence of the smoke, but 
at the time of the injury he was where he had a right to be, and the collision 
would have occurred had he been in that place and standing still. Under this 
state of facts, it was for the jury to say whether or not the .respondent was 
negligent, and their answer in the special verdict is to the effect that he was not. 
As to appellant’s negligence, there was a jury question. He took the chances inci- 
dent to traveling over a highway covered with smoke which interfered with his 
ability to see in varying degrees. The situation in which he found himself was 
not altogether of sudden origin, such as was that in which the defendant in 
Johnson v. Prideaux, 176 Wis. 375, 187 N. W. 207, found himself, nor were his 
acts of the same cautious nature as were those of Prideaux. In the Prideaux Case 
a cloud of dust caused by a passing auto blinded him, and in an effort to stop 
‘his car he unconsciously crossed the middle of the road, causing a collision. 

Here the appellant was proceeding in smoke for some distance, and his state- 
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ment that he struck something the instant this thick cloud obscured his vision 
indicates that his position on the road was already somewhat uncertain, The 
coming of this thick cloud of smoke either was not seen by appellant or ignored 
on the assumption that he could work his way through. His statement that he 
did not see respondent’s car and throught he had hit a culvert suggests that at 
the time he was confused as to his position on the highway. His movement to 
the wrong side of the road did not come about through an effort to stop because 
he could not see but in his driving on with his vision obscured. As said by the 
learned trial judge in his decision on motions after verdict, “whether the smoke 
was observed before entering it and while its density obscuring the vision came 
on more or less quickly, its presence and the likelihood of becoming more dense 
was known to and must have been anticipated by the defendant, together with the 
necessity of exercising a higher degree of care, whether that degree of care 
which, under the conditions, constituted ordinary care was, in fact, exercised by 


the defendant created a jury issue. The jury unanimously decided, ‘ordinary care 
was not exercised” * * *” 


[5, 6] The decisions and legislative enactments in this state are to the effect 
that one operating an automobile under conditions which make it impossible to see 
objects immediately in front of him and at such a speed he cannot bring his 
machine to a standstill within the distance he can see ahead of him is not exer- 
cising the ordinary care required of him. Lauson v. Fond du Lac, 141 Wis. 57, 
123 N. W. 629, 25 L. R. A. (N. S.) 40, 135 Am. St. Rep. 30; Kleist v. Cohodas, 
195 Wis. 637, 219 N. W. 366. At least there was a jury question, and we find no 
reason for disturbing the finding to the effect that appellant failed to exercise the 
added caution which the circumstances required in order to protect other travelers 
upon the highway from injury. 


[7-10] It was alleged and proven that the Farm Mutual Automobile Insurance 
Company issued to respondent a collision insurance policy, insuring the automobile 
involved in this collision against damage. This damage was paid by the insurance 
company to respondent, and appellant contends that error was committed because 
of the failure to make the insurer a party, and that by the disclaimer or release 
hereafter referred to the insurer satisfied any claim that it might have had against 
the appellant in this case. They point out that payment of a loss by an insurer 
operates as an assignment to the insurer of the rights of the insured against a 
tort-feasor responsible for the destruction of the property, and cite Swarthout v. 
Chicago & Northwestern Railway Co., 49 Wis. 625, 6 N. W. 314; Allen v. Chicago 
& Northwestern Railway Co., 94 Wis. 93, 68 N. W. 873. This rule is based upon 
a theory of subrogation, which is the substitution of one person in the place of 
another with reference to a lawful claim or right. “It is a device adopted or in- 
vented by equity to compel the ultimate discharge of a debt or obligation by him 
who in good conscience ought to pay it.” 25 R. C. L. 1312. This right to substi- 
tution may be abandoned or waived in favor of the insured as well as by assign- 
ment to others. Until it is so disposed of or waived, the one who may avail him- 
self of this right ought to be a party to the litigation in which there cannot be 
a complete determination without the presence of all parties having claim to the 
cause of action. But the insurance company in this case before judgment disclaimed 
any right of subrogation, thus leaving the control of the whole cause of action in 
the insured. This disclaimer having been presented to the court during the trial, 
such error as may have theretofore existed lost its prejudicial quality. The tort- 
feasor was thus fully protected against any possibility of being compelled to pay 
more than once the damage caused by his act. Nothing more can be gained by 
further proceedings with relation to this matter, and, the appellants not having 


been harmed, there is no reason for disturbing thé judgment. Patitucci v. Ger- 
hardt, 206 Wis. 358, 240 N. W. 385. 


There is complaint by appellants against including in the judgment items al- 
lowed for witness fees, including mileage of two other plaintiffs whose cases 
arising out of the same accident were tried under proper stipulation with this 
case; and against the allowance of premiums paid for bonds furnished to secure 
the costs ordered because the plaintiffs were nonresidents. An examination of the 
proceedings in taxing costs shows that respondent was not allowed witness fees, but 
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the plaintiffs in the other two cases, Donald Leonard and Louella M. Leonard, were 
witnesses, and fees and mileage for them were ordered. 

[11-13] Regardless of the relationship which may exist between a party and 
a witness, the witness would be entitled to the fee and such mileage as might be 
fairly claimed under the statute, section 325.05. The respondent, his wife and his 
son, each suffered injury in the same accident and each made his individual claim 
for damages against the appellant Bottomley. By stipulation the three cases were 
tried together pursuant to an order duly entered by the court. We have here three 
distinct cases. The plaintiff is not entitled to witness fees in his individual case. 
Section 271.01 provides that costs shall be allowed of course upon recovery in an 
action for tort where the plaintiff recovers more than $50. Among the costs to be 
taxed are, all the necessary disbursements and fees of officers allowed by law, 
including certain specified items. Section 271.03(12). Witness fees are fixed by 
section 325.05 (b) at $2.50 for each day. Subdivision (c) provides for the payment 
for traveling at the rate of 8 cents per mile, and, if the witness is from out the 
state, from the point where he crosses the state boundary in coming to attend and 
returning by the usually traveled route between such points. This section also pro- 
vides that a witness shall not be entitled to fees except for the time he shall be 
in actual and necessary attendance as such, and shall not be entitled to receive 
pay in more than one action or proceeding for the same attendance or travel on 
behalf of the same party. Each of the three plaintiffs came to the court for the 
purpose of being in attendance there in the interest of himself in his individual 
case. That was the primary and dominant reason for his coming. But, having 
been used as a witness in another case, he is entitled to the fee fixed by statute, 
and the respondent is entitled to tax the proper amount therefor. 

[14] The rule was recognized in McHugh v. Chicago & Northwestern Rail- 
way Co., 41 Wis. 79, that a party is entitled to tax full fees for his witnesses in a 
court of record, though the same persons may have attended as witnesses for 
another party in another cause at the same term. The two witnesses whose fees 
are under objection were from without the state, and were entitled to be paid 
at the rate of 8 cents per mile coming from and returning to the point where they 
crossed the state boundary in coming to attend at the place of trial. This is the 
plain language of the statute, section 325.05 (c), Stats. In addition to the indica- 
tion there found that mileage must be for the actual miles traveled after enter- 
ing the state, section 271.11 provides that, when there are charges in a bill of 
costs for the attendance of any witness, such charges for witnesses shall not be 
taxed without an affidavit stating the distance traveled. This of course means‘actual 
miles traveled within the state. The affidavit to support the taxation in this case 
is so worded that it provides no information on this matter so far as the mileage 
of Louella and Donald Leonard are concerned. Appellants formally challenged the 
sufficiency of the proceedings in this particular, and the trial court ought to have 
required a sufficient affidavit and made an allowance guided by the facts or, lack- 
ing the same, disallowed the items entirely. 

[15] The attempt to tax as a disbursement the amount paid: by respondent for 
the bond he was required to give as security for costs must fail. Again referring 
to section 271.04, we find there the limitation on items of costs and chargeable 
disbursements, and in this limitation no provision is made for the recovery of the 
premium paid for cost bonds. 4 

Judgment modified, and cause remanded for taxation of costs in accordance 
with this opinion. In other respects, the judgment is affirmed, no costs on ap- 
pellants to be taxed, respondent to pay clerk’s fees. 
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CASUALTY 


COMMUNITY STORES OF LOUISIANA, Inc., v. ASSOCIATED 
INDEMNITY CORPORATION. No. 1056. 
Court of Appeal of Louisiana. First Circuit. Dec. 6, 1932. 
144 Southern Reporter 909. 
1. INSURANCE. 


Insured is bound: by clause limiting agent’s authority to change policy condi- 
tions and relies at his peril on agent’s unauthorized act. 

(For other cases, see Insurance, Dec. Dig. § 144[2].) 

2. INSURANCE. 

Local agent’s verbal statements and letter to insured held not to show waiver 
of condition of robbery policy as to location of insured store. 

The agent told insured not to be uneasy about required indorsement 

on policy of change in location of store, and stated in letter acknowledg- 

ing notice of change that agent had notified insurer’s general agents and 

was awaiting attachment of indorsement. 

(For other cases, see Insurance, Dec. Dig. § 382.) 

Appeal from Nineteenth Judicial District Court, Parish of East Baton Rouge; 
George K. Favrot, Judge. 

Action by the Community Stores of Louisiana, Incorporated, against the As- 
sociated Indemnity Corporation. Judgment for plaintiff, and defendant appeals. 

Reversed and rendered. 

Porteous, Johnson & Humphrey, of New Orleans, for appellant. 

Johnson & Kantrow, of Baton Rouge, for appellee. 

Le BuLanc, J. 

Defendant appeals from a judgment in the district court condemning it to 
pay plaintiff a loss of $133.73 on a robbery insurance policy. 

The policy covered the period from July 1, 1931, to July 1, 1932, and pro- 
tected the plaintiff against loss by robbery on a number of retail merchandise 
stores; the place and location of each being specifically designated in an indorse- 
ment attached thereto. On August 14, 1931, by a subsequent indorsement an- 
nexed to the policy, which stipulates that in consideration of an added premium 
of $20.90, additional stores were included in the protection afforded by the policy. 
This indorsement also specifically designates each store by a proper location and 
supplements entirely the first indorsement that had been attached. Among the 
twenty-two stores protected according to this last indorsement, the vast majority 
were in the city of Baton Rouge, street addresses being given in each instance, 
and among these latter was a store described as being located at 800 Main street. 

The policy contains a waiver clause which reads as follows: “No condition 
or provision of this policy shall be waived or altered except by endorsement at- 
tached hereto, signed by the President and Secretary and countersigned by a duly 
authorized representative of the company; nor shall notice to any representative 
nor shall knowledge possessed by any representative, or by any person, be held to 
effect a waiver or change in any part of this policy.” 

It may be pertinently remarked here that the two indorsements, before re- 
ferred to as being attached to the policy, complied with the stipulations of that 
clause. 

Plaintitf alleges in its petition that during the month of August, 1931, the 
date not being mentioned, it discontinued the operation of its store located at 800 
Main street, and transferred the same to Plank road opposite Fairfield subdivision 
in the city of Baton Rouge. This allegation is contained in paragraph 5 of the 
petition, which is categorically denied by the defendant. The precise date of the 
change in location, of that store is not shown. Mr. Hause, president of the 
plaintiff company, and the only witness, does not even refer to the alleged trans- 
fer of the store; he simply testitying to the fact that the store at 800 Main street 
was no longer in operation. and that he did not recall the date at which it was 
discontinued. Granting, however, that the change in location was made in Au- 
gust, 1931, as alleged, it is obvious that it was subsequent to the 14th of that 
month, as otherwise the new location instead of the old would have been inserted 
in the indorsement of that date. There was no indorsement covering the change 
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in location of this store annexed to the policy, although plaintiff alleges that ver- 
hal notice thereof was given to the defendant’s local agent, G. G. Wilkes, who on 
November 5, 1931, acting within the scope of his employment, acknowledged the 
same by letter. 

On December 3, 1931, within the life of the policy, this store on Plank road 
was robbed and claim was promptly presented for the loss sustained, payment of 
which was refused. Plaintiff's contention is that the acknowledgment of the 
notice by defendant’s agent and his promise to obtain a formal indorsement cof- 
stituted a waiver of the terms of the policy as it were, and that the defendant is 
now estopped from denying liability for the loss. This proposition,of law is dis- 
puted and denied by the defendant. It is admitted on information that the agent 
wrote a letter to the plaintiff, but it is also averred affirmatively that the agent had 
no authority to bind defendant thereby, and as a further disclaimer of liability, 
the waiver clause in the policy heretofore quoted in full is especially pleaded. 


[1] The issue presented therefore involves a consideration of the clause con- 
cerning a change in the condition of the policy and of the limitation of the au- 
thority of the local agent of the insurance company in regard thereto. 


Such clauses, although couched in different verbiage, are generally to the 
same effect in all insurance policies, and they have very frequently been the sub- 
ject of litigation before our courts. It occurs to us, in reading the various de- 
cisions, not only of our own courts but those of the other states as well, that 
generally where it is held that there had been a waiver, it was because the waiver 
or change in condition of the policy related to matters that came up at the time 
of the confection of the contract, which of course was the policy itself, or that 
the insurance company had accepied and retained the premium paid by the insurer 
after having obtained knowledge of the change in condition, or because the 
company was found to have consented to the change in some other form than re- 
quired under the terms of the policy or was held estopped from denying liability 
by reason of some deception or misrepresentation, either express or implied, on 
its part, such for instance as lulling the insured into the belief that the agent had 
authority to bind it. Otherwise, full effect seems to have been given to the 
waiver and restriction of authority clause, and the company was held to be 
without liability where the requirements of that clause were not complied with. 


The principle that an assured is bound by such a clause which appears in 
and forms part of his policy is well expressed in the case of Murphy v. Royal 
Insurance Co., 52 La. Ann. 775, 27 So. 143, from the syllabus of which we quote: 
“An insurance company, like an individual, may limit the authority of its agents; 
and where direct notice of such limitation, or any notice which a prudent man 
is bound to regard, is brought home to the assured, he is bound by it, and relies 
upon any act in excess of such limited authority at his peril.” 


From the body of the decision, supporting the syllabus, we quote further: 
“That an agent may waive a forfeiture is well established by. authorities. But 
where a limitation is imposed upon the power of an agent, upon the face of the 
policy, of which the assured, as a prudent man, ought to know, and there is no 
evidence that the agent has been accustomed to actin excess of such power, with 
the express or implied consent of the insurer, the insured is not justified in deal- 
ing with him in reference to such matters, and his acts, as to the excess of au- 
thority, are not binding on the company.” 


In People’s Bank of Donaldsonville y. National Fire Insurance Co., 130 La 
951, 58 So. 826, 827, we find a still more forcible expression which we think is 
especially pertinent, and which we quote: 

“The cases upon which counsel for plaintiff appear to rely deal, for the most 
part, with questions of preliminary agreements for the issuance of policies of 
insurance; whilst here we are dealing with a case where the policy was issued, and 
plaintiff is seeking to enforce it in contravention of its terms. In some other 
cases, the courts seem to have gone rather far, as it seems to us, in holding (to 
quote from counsel’s brief an excerpt from one of the cases cited) that: ‘An in- 
surance agent may orally waive conditions in the policy, though the policy re- 
quires the waiver to be indorsed thereon’—which is to say that an agent may bind 
his principal in a matter, or in a manner, in respect to which the authority so to 
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bind is expressly withheld, to the knowledge of, and under a written contract with 
the party with whom the agent deals. : 
“We have, however, not adopted that view, nor have many of the other courts 
of the country, and we find no sufficient reason for doing so.” 

In Dominick v. Detroit Fire & Marine Ins. Co., 147 La. 549, 85 So. 236, the 
court refused to allow plaintiff to recover on a fire insurance policy a condition 
of which had been violated on an oral promise of a iocal agent that it was “al} 
right” and that he would “take care” of the matter. 


[2] In this case, too, we find plaintiff relying in some measure on verbal 
statements of the agent “not to be in any way uneasy about the endorsement,” 
which, of course, under the authority just cited could be of no avail in enfore- 
ing the policy. True, plaintiff relies in greater measure on the agent’s letter of 
November 5, 1931. But that letter, aside from acknowledging notice of the change 
of location of the store in question, indicates rather that the agent lacked the very 
authority which plaintiff would now attribute to him. In the paragraph imme- 
diately following that in which he acknowledges that he personally has been noti- 
fied of the change, he states further that he has notified the general agents of 
the company” and that he is now awaiting the indorsement to be attached to the 
policy. There seems to us to be nothing contained in that letter which might 
lead the plaintiff into a false sense of security and form the basis of an estoppel. 
It seems rather to inform the assured of the agent’s position in the matter and 
that it would require the indorsement provided for under he waiver clause of the 
policy, before it could be definitely said that the change had been agreed to. 


Plaintiff seems to be relying to a great extent on the case of Gitz Sash Fac- 
tory vy. Union Insurance Society, 160 La. 381, 107 So. 232, 233. In that case 
however, the situation was like the one referred to by the Supreme Court in the 
People’s Bank of Donaldsonville Case, supra, in regard to the cases relied on by 
the plaintiff there. The violation of the term of the policy urged by the insurer 
was concerning a matter that came up at the inception of the contract. It re- 
lated to a chattel mortgage on the movables insured, when the policy itself pro- 
vided for its avoidance if the subject of insurance be or become incumbered by 
a chattel mortgage. From the opinion, we quote the following: “It appears there- 
fore that, notwithstanding its knowledge of the existence of the chattel mortgage 
on the property of plaintiff, defendant company did promise, through its duly 
authorized local agent, James A. Ross, to insure the property; that said company 
did actually issue the policy on same through its agent, and did accept the pre- 
mium, notwithstanding the clause in the policy declaring such insurance to be 
void from its inception.” 

A difference in the facts in this case is observed at once, where it appears 
that the change in the condition of the policy came not only several weeks a/ter 
it had been issued, but also after two indorsements had been regularly made and 
attached to it, and where also, it appears, all premiums had been paid before the 
change in condition, and none accepted after it was made, and where further it 
does not appear that there was any promise made by. the agent, but a simple 
notice to the effect that he had notified the general agents of the company and 
was awaiting the indorsement to be attached under the very terms of the policy 
itself. 


In the case of Shuff v. Life & Casualty Ins. Co., 164 La. 741, 114 So. 637, 
640, the Supreme Court again had before it for consideration the question of a 
waiver of the terms of a policy by an agent and of its binding effect on the com- 
pany. It seems to be the latest decision of that court on the subject, and we note 
that it quotes with approval and as authority the cases of People’s Bank of Donald- 
sonville v. National Fire Insurance Co., and Dominick v. Detroit Fire & Marine 
Insurance Co., supra. Noteworthy, we deem it here, is the reference made to the 
case of Gitz Sash Factory v. Union Insurance Society, in the following language: 
“The plaintiff cites and relies upon the decision in Gitz Sash Factory vy. Union 
insurance Soc., 160 La. 381, 107 So. 232. The ruling in that case, by a majority 
of the members of the court, was founded, in some measure at least, upon the fact 
that the agent who wrote the policy was a general agent of the company, and 
upon the assumption, therefore, that he had authority to bind the company by a 
verbal waiver of a condition in the policy; hence it was held, in the majority 
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opinion that, to absolve the company from liability for the acts of its general 
agent would permit a fraud upon the rights of the insured. It is sufficient to say 
that the decision rendered in that case is not a precedent for our ruling in this 
case. — oe 

Neither, we may add, under the different state of facts, as we have endeavored 
to point out, is it authority in the case before us. J 

We are of the opinion that the judgment of the lower court is erroneous and 
that it should be reversed. 

For the foregoing reasons, it is therefore ordered that the judgment appealed 
from be, and the same is hereby, set aside, avoided, and reversed, and it is fur- 
ther ordered that there be judgment in favor of the defendant and against the 
plaintiff, rejecting the latter’s demands, at its costs in both courts. 


KIDD v. MINNESOTA ATLANTIC TRANSIT CO. et al. No. 157. 
Supreme Court of Michigan. Dec. 6, 1932. 
245 Northwestern Reporter 561. 
1. INSURANCE. 

Employer’s liability insurer held not estopped to deny liability by defending 
employer, where policy required insurer to defend, and insurer had notified 
employer of ground for denying liability. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 


Appeal from Circuit Court, St. Clair County; William Robertson, Judge. 

Action by James Kidd, by Hattie Kidd, next friend, against the Minnesota 
Atlantic Transit Company, principal defendant, and the United States Fidelity & 
Guaranty Company, garnishee defendant. From an adverse judgment in the 
garnishment proceeding, garnishee defendant appeals. 

Reversed, without new trial. 

Argued before the Entire Bench. 

Payne & Payne, of Detroit, for appellant. 

R. J. Inman, of Port Huron (Stewart & Black, of Port Huron, of counsel), 
for appellee. 

CrarKk, C. J. 

On July 1, 1928, James Kidd, a boy under the age of fifteen years, was 
employed by defendant Minnesota Atlantic Transit Company. The employment 
was illegal. Comp. Laws 1929, § 8325. In an action for damages for personal 
injuries, the illegal employment being deemed the actionable negligence and being 
so pleaded, plaintiff had verdict and judgment on February 9, 1932. No appeal was 
taken. The suit was defended by United States Fidelity & Guaranty Company 
alone, and under a compensation and liability policy which it had issued to the 
employer, the Minnesota Atlantic Transit Company. This policy required the 
United States Fidelity & Guaranty Company to defend in the name of and on 
behalf of the employer all suits, etc., although such suits, etc., “are wholly ground- 
less, false or fraudulent.” The policy provided indemnity-to the employer 
“against loss by reason of the liability imposed upon him by law for damages 
on account of such injuries to such of said employes as are legally employed.” , 

After judgment, plaintiff caused writ of garnishment to issue to United States 
Fidelity & Guaranty Company. It disclosed no liability or indebtedness to the 
principal defendant. There was trial of the statutory issue. It appears a receiver 
had been appointed in the federal court for the principal defendant after the 
principal suit had been commenced. Counsel for the garnishee defendant first 
learned of this five days before the trial of the principal case, and on February 
3, 1932. On that day the attorney for the garnishee defendant wrote to the 
receiver, Detroit Trust Compary,-advising fully of the pending case, and stating: 
“The suit was being defended with the understanding between the Minnesota 
Atlantic Transit Company that if the plaintiff was an illegal employee within 
the compensation law, the surety company would be relieved of any judgment 
and that the judgment would have to be paid by the Minnesota Atlantic Transit 
Company. This proceeding is always taken by us when we know there is an 
issue involved regarding illegal employment, but for some reason the Minnesota 
Atlantic Transit Company never told us about the receivership. * * * You, as 
receiver, should take immediate steps we believe to protect this litigation.” 
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And, in open court on that day, respective counsel present, the attorney also 
stated his position in this regard. From the judgment in garnishment against jt 
the garnishee defendant has appealed. q 

{1, 2] The question is that appellant is estopped by its conduct from denying 
liability. The rule is stated in a note, 59 A. L. R. 308: “An insurer which denies 
its liability under the provision of its policy under consideration, before judg- 
ment, and while the insured has sufficient time to protect its interest at the trial 
of the cause by providing its own counsel, or otherwise, is not estopped, in an 
action against it on the policy, to plead this provision as a defense in an action 
upon the policy, although it may have assumed the defense of an action against 
the employer by an employee.” : 

See Sargent Manufacturing Co. v. Travelers’ Insurance Co., 165 Mich. 87 
130 N. W. 211, 34 L. R. A. (N. S.) 491, Hoffman v. Professional Underwriters 
259 Mich. 633, 244 N. W. 184. , 

It was the duty of the appellant under its policy issued to the employer to 
defend suits, whether groundless, false, or fraudulent. If it gave reasonable 
notice to the employer that it denied liability because of the illegal employment, 
its defense in the cause would not constitute an estoppel. Sargent Manufacturing 
Co. v. Travelers’ Insurance Co., supra. 

The evidence, and the only evidence, the letter put in by plaintiff and received 
without objection, is that the principal defendant, some time prior to February 
3, 1932, understood, had knowledge and notice, that appellant denied liability 
because of illegal employment. We think this sufficient. While the order appoint- 
ing receiver directed it to appear and to conduct prosecution or defense of all 
actions or proceedings “now pending in any court,” counsel do not stress 
seriously matter of notice to it, as the accident happened before the appointment 
of receiver, Daly v. Blair, 183 Mich. 351, 150 N. W. 134, but, in any event, the 
sufficient notice to it was given promptly and as soon as its appointment was 
known to appellant. Plaintiff in the trial of the statutory issue in garnishment 
stands in no better position than that of the principal defendant in respect of 
obligation of appellant to the principal defendant. Kipkey v. Casualty Association, 
255 Mich. 408, 238 N. W. 239. Appellant was not estopped to deny liability to 
the principal defendant, and, on this record, it was not so liable. 

Reversed, with costs to appellant, and without new trial. 

McDonald, Potter, Sharpe, North, Fead, Wiest, and Butzel, JJ., concur. 


NEW YORK AUCTION CO., Inc. vy. UNITED STATES FIDELITY 
& GUARANTY CO. 


Court of Appeals of New York. Nov. 22, 1932. 
183 Northeastern Reporter 358. 
INSURANCE. 


Insured held entitled to reformation of holdup policy conforming to under- 
standing with agent and underwriters, before payment of premium, as to coverage. 
The holdup policy provided that property was covered “while at 
lease one custodian is on duty therein,” but the policy contained “definition” 
that in no event should watchman or porter be considered a custodian. 
The insured, who had only a watchman on premises at night, thereupon 
sent for agent and talked with him and with underwriters and was 
assured from all that the policy covered watchman and that he was fully 
protected, and agent gave him written assurance to this effect. “Custodian” 
is defined as one having custody, and “custody” means to have watch, 
care, or charge of something. 
(For other cases, see Insurance, Dec. Dig. § 143[3].) 


Appeal from Supreme Court, Appellate Division, First Department. 

Action by the New York Auction Company, Incorporated, against the United 
States Fidelity & Guaranty Company. Judgment of nonsuit entered at Special 
Term dismissing the complaint was affirmed by the Appellate Division (235 App. 
Div. 828, 256 N. Y. S. 980), and plaintiff appeals. 


Judgments of Appellate Division and Special Term reversed, and new trial 
granted. 
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& Guaranty Co. 


Stephen Brooks Rosenthal and Max Edelman, both of New York City, for 
appellant. 6 4" oe 

William J. McArthur, of New York City, for respondent. 

CRANE, |. 

The defendant is a Maryland corporation carrying on insurance business in 
New York State with its principal office at 75 William street, New York City. At 
all the times herein mentioned Mr. Fausel and Mr. Ditman were the New York 
ynderwriters authorized to issue policies. “If the underwriters feel that the risk 
is writable, why they issue a policy of coverage.” Alonzo G. Oakley and Edward 
R. Lewis were the managers of the New York office with one Kearn J. Mullen 
“Assistant to the Managers.” This is the designation of titles on the authorized 
letterhead of the company for its New York business. Mullen was an employee 
on salary and commission who had been with the company over twenty years. 
While not an official, he had been made “Assistant to the Managers” to facilitate 
him in procuring business. The managers needed no assistant, but they wanted 
business, and this title was conferred on Mullen to give him a standing with 
customers. This was the company’s representation for its benefit; prospective 
policyholders would think Mullen an employee of standing and importance with 
his concern. 

Mullen procured the insurance of the New York Auction Company, Inc., in 
1922. He was friendly with John G. Noakes, its president, and solicited its insur- 
ance. This company was and is a raw fur selling organization, doing a strict 
brokerage business, selling for the account of shippers on a commission basis. 
Sales in one year amounted to eight of nine millions of dollars; another fifteen 
millions. At first it occupied 218 West Twenty-Sixth street, and later and in 
1929, 218 to 226 West Twenty-Sixth street, New York City. 

Mullen placed with the defendant burglary, also “holdup” insurance. This 
latter is in question here. In 1922 Mullen examined the plaintiff’s premises and 
became fully acquainted with conditions and requirements. The plaintiff acted on 
his advice and suggestions at all times. Another employee of the defendant 
named Stock made examinations of the premises for the ‘burglary insurance and 
advised modifications in building equipment and construction which were made. 
Reports were made to the company. Both Mullen and Stock knew that the plain- 
tiff's business was transacted in the daytime and its place closed at night with 
only watchmen in charge. At first the auction company employed its own watch- 
men, later those of the Holmes Electric or Patrol Company. The insurance 
policies were renewed from year to year up to and including 1929. 

In the spring of that year Noakes’ attention was called to the wording of 
the “holdup” policy which indicated that there was a lapse in the coverage. 
The policy agreed to indemnify the assured for all loss or damage to property 
occasioned by robbery within the assured’s premises. It was a twenty-four hour 
coverage, the mistake of making it only twelve hours having been cured by 
Mullen. Section “e” of item 5 of the declaration covered the property “while 
at least one custodian is on duty therein.” Item 12 read: “A watchman or 
guard with no other duties will be on duty in the premises or at the door of the 
premises when regularly open for business, while this policy is in force, except 
as herein stated: Three watchmen on duty within the premises.” The policy was 
subject to conditions called “definitions,” one of which was, “In no event shall 
a watchman or a porter be considered a custodian.” 

The company knew at the inception of the first policy in 1922 and had con- 
tinuing knowledge not only from Mullen, but from Stock, that watchmen were 
in charge of the defendant’s place at night when everybody else had gone home. 
Noakes desired to know before the premium for the 1929-30 policy was paid just 
what these provisions meant. At least one custodian must be on duty on the 
premises. The insured had stated that three watchmen were on duty within the 
premises. “Custodian” is one having custody, and “custody” is to have watch, 
care or charge of something. This is the English language according to the 
dictionary (Funk & Wagnalls). 

The defendant through its employees at the taking of the insurance knew 
that the plaintiff had its property in the custody of watchmen at night and nobody 
else. What then was the meaning of the definition, “In no event shall a watch- 
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man or a porter be considered a custodian”? Mullen was sent for, and he assured 
Noakes that the policy covered watchmen and that the plaintiff was ful 
tected. Noakes, however, wanted something more. Mullen talked with the 
underwriters Fausel and Ditman who issued the policies for the insurance com- 
pany, and it was their understanding that the policy covered the risk as tender. 
stood by Noakes and Mullen. In other words, the agreement was to insure the 
plaintiff as it transacted its business and as it left its property guarded at night 
solely by watchmen. ” 
Mullen swears positively that this was his understanding, and he testifies. 
“They [Ditman and Fausel] agreed that employees of the New York Auction 
Company were covered by the policy—whether watchmen or otherwise.” There. 
upon Mullen wrote the following letter to the plaintiff: 
”R. Howard Bland, President. 
“United States Fidelity and Guaranty Company, 
“75 William St., 


“New York City, May 24, 1929. 


ly pro- 


“Alonzo Gore Oakley, 
“Edward R. Lewis, 

“Managers. 
“Kearn J. Mullen, 

“Assistant to the Managers. 
“Mr. J. Gordon Noakes, Manager, 
“New York Auction Co., 

“212 West 26th Street, 

“New York City. 

“Dear Sir: 

“In reference to Messenger and Interior Robbery Hold-Up Policy number 
MIR-39724, dated March 23, 1929—it is the intent of this policy to protect the 
interior of your building against loss of property for twenty-four hours each 
day while the policy is in force. Employees on duty when you are not open for 
business will be considered as custodians. 

“Very truly yours, K. J. Mullen 
“KJM:P Assistant to the Managers.” 


Thereafter the plaintiff kept the policy for 1929-30 and paid the premium. 

On January 16, 1930, between the hours of 2 a. m. and 5 a.-m.,, a -robbery 
occurred inside the plaintiff's premises while watchmen employed by it were in 
charge, and property taken to the value of $22,678 and over. 

The insurance company now claims that the policy did not cover watchmen 
as custodians and refuses to pay. This action was brought to reform the 
policy so as to make it conform to the understanding and agreement of all the 
parties to it, the plaintiff and the agents and the representatives of the defend- 
ant who wrote it. Upon the evidence as presented the case seems clear. Mullen, 
the defendant’s employee, says this was his understanding and he supposed the 
policy covered such a risk. He expressed himself in writing. This was the 
understanding of the underwriters, and surely it was the expressed intention of 
the plaintiff’s president before he paid for the insurance. This is not a case 
where the terms of a policy are sought to be modified later by some unauthorized 
agent. Drilling v. New York Life Ins. Co., 234 N. Y. 234, 137 N. E. 314. The 
underwriters authorized to write policies understood they were covering this risk, 
and the mistake is that the writing does not express the agreement they intended. 
The courts have repeatedly met such cases by affording relief. Maher v. Hibernia 
Ins. Co., 67 N. Y. 283, 290; Susquehanna Steamship Co. v. A. O. Andersen & 
Co., 239 N. Y. 285, 297, 146 N. E. 381; Pitcher v. Hennessey, 48 N. Y. 415, 424: 
Born vy. Schrenkeisen, 110 N. Y. 55, 59, 17 N. E. 339; Baird v. Erie R. R. Co. 
210 N. Y. 225, 231, 232, 104 N. E. 614. 


Whether in view of Mullen’s knowledge of plaintiff's affairs and methods of 
doing business, the defendant would be estopped from denying coverage to watch- 
men (Plumb vy. Cattaraugus County Mut. Ins. Co., 18 N. Y. 392, 394, 72 Am. Dec. 
526), we need not discuss, nor need we touch upon the responsibility of the 
defendant for the acts and representations of an employee held out as assistant 





New York Auction Co., Inc. v. United States Fidelity 699 
& Guaranty Co. 


Cas. ] 


manager. All we now hold is that the complaint should not have been dismissed 
s the plaintiff on the evidence presented was entitled to the relief demanded. 

The judgment of the Appellate Division and that of the Special Term should 
be reversed, and a new trial granted, with costs to abide the event. 

Pound, C. J., and Lehman, Kellogg, O’Brien, Hubbs, and Crouch, JJ., concur. 

Judgments reversed, ete. 
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MISCELLANEOUS 


INDEMNITY INS. CO. OF NORTH AMERICA v. WATSON et al. Civ. 92]. 
District Court of Appeal, Fourth District, California. Nov. 30, 1932. 
16 Pacific Reporter (2d) 760. 
3. INSURANCE. 


In insurer’s action for premiums and other charges, evidence justified jury 
in crediting insured with amount of stock subscription in corporation whose 
assets were subsequently transferred to insurer’s agent. 

It appeared that insured subscribed for stock in proposed corpora- 
tion, that no stock was ever issued,.and one of promoters subsequently 
became member of partnership which, as insurer’s agent, maintained 
open account with insured, and that corporation’s assets, including 
amount paid by insured for stock, were transferred to insurer’s agent, 
which credited insured with such amount. 

(For other cases, see Insurance, Dec. Dig. § 188[2].) 

4. INSURANCE. 

Where insured had given note to insurer’s agent, which immediately obtain- 
ed money or bank credit thereon, insured held entitled to credit therefor as 
against insurer. 

It appeared that shortly after note was given, it was discounted 
by bank and proceeds were credited to agent’s account, that credit 
therefor was duly given to insdred by insurer’s agent, and that insured 
paid note in full shortly after maturity. Insurer, opposing any allow- 
ance of credit therefor to insured, relied on general rule that agent to 
collect cannot receive payment in notes of debtor. 

(For other cases, see Insurance, Dec. Dig. § 186[3].) 

6. INSURANCE. 

Evidence showed that insured justifiably regarded certain charges as in- 
debtedness due insurer’s agent; hence jury properly found that insured’s note, 
accepted by agent, did not create overdraft of insurer’s credits with insured. 


It appeared that charges in question included charges made by in- 
surer for execution of finance bonds required by company from which 
insured was borrowing money, it being orally agreed between insured 
and company that company would pay such charges on final settlement; 
that this oral agreement was duly performed, but in meantime bonds 
were ordered by insured, and statement of charges made for their exe- 
cution was rendered to insured and appeared in insured’s books as in- 
debtedness owed to insurer’s agent on date on which note involved was 
executed; and that it was not until several weeks later that insured 
learned that charges had been paid by company directly to insurer. 

(For other cases, see Insurance, Dec. Dig. § 188[2].) 
7. INSURANCE. 


Under evidence, insurer could not complain that agent, to secure immedi- 
ate payment from insured, granted discount and assumed interest on note; 


agent’s commissions on insured’s business exceeding discount and interest (Pol. 
Code, § 633b). 


It was contended that transaction in question was void by reason 
of Pol. Code, § 633b, prohibiting insurance agents from allowing any 
rebate of premiums, but it appeared that such statute was inapplicable, 
inasmuch as it prohibits granting of rebates as inducement to insurance, 
and evidence showed that allowance of discount and payment of inter- 
est were not made as inducement to insurance. 


(For other cases, see Insurance, Dec. Dig. § 188[2].) 


Appeal from Superior Court, San Diego County; Lloyd E. Griffin, Judge. 

Action by the Indemnity Insurance Company of North America against 
E. P. Watson, Jr., and another, copartners doing business under the firm name 
and style of Watson & Sutton. From a judgment granting partial relief, plain- 
tiff appeals. 

Affirmed. 
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Franklin A. Plank, of San Diego, for appellant. 

Ray M. Harris, of San Diego, for respondents. 

JENNINGS, 3. 

This action was instituted by plaintiff to recover from the defendant the sum 
of $5,743.13 alleged to be due from said defendant for earned premiums on 
certain policies of public liability and workmen’s compensation insurance issued 
by plaintiff in which defendant was named as the insured and for charges made 
by plaintiff for the execution of a considerable number of bid bonds and con- 
tract bonds for and on behalf of defendant. At all times material to the present 
action defendant was a copartnership engaged in general contracting business 
in the county of San Diego. Included in the complaint and forming a part 
thereof is a schedule of the various charges made by plaintiff for its services in 
issuing the aforesaid policies and bonds. This schedule comprises seventy-five 
diferent items specifying the date on which each bond was executed and each 
nolicv of insurance was issued and the charge made for each such bond or 
policy. Defendant’s answer denied that the aforesaid sum was due to plaintiff. 
On the same date on which defendant’s answer was filed, there was filed on 
defendant’s behalf by its counsel an offer to confess judgment in the sum of 
$1,743.13. This offer was not accepted by plaintiff, and the case proceeded to 
trial on the issues framed by the pleadings. At the conclusion of the trial the 
matter was submitted to a jury selected for the purpose and a verdict was re- 
turned in plaintiff’s favor for the sum of $1,699.09. Plaintiff thereupon moved 
the court to render judgment in its favor in the sum of $5,199.09" notwithstanding 
the verdict, which motion was by the court denied. Plaintiff’s motion for a 
new trial was likewise denied, and, from the judgment entered in conformity 
with the verdict, this appeal has been’ prosecuted. For the purpose of clarifying 
the matters presented by this appeal a brief statement of facts is required. 

During the greater part of the time when the various insurance policies and 
bonds were issued and executed by plaintiff as aforesaid, the total amount of 
the charges for which comprise the sum named in plaintiff’s complaint, plaintiff 
was represented in the county of San Diego by a certain agent. This agent was 
a copartnership operating under the firm name of Faraday & Reilly. There is 
no dispute that the aforesaid copartnership was the duly appointed agent of 
plaintiff, and the evidence is ample to show that the agent was authorized to 
collect premiums and charges for the issuance of insurance policies and the 
execution of bonds in plaintiff's name. An open account existed between plain- 
tiff and its agent for insurance premiums and bond charges for policies of in- 
surance and bonds which were issued through the agent in said county of San 
Diego. Among the clients of the agent was the defendant. Between defendant 
and plaintiff's agent there likewise existed an open account covering the premi- 
ums for insurance policies and bonds. The evidence produced during the trial 
showed that from January 1, 1927, until February 21, 1928, payments for insur- 
ance premiums and charges for the execution of bonds were consistently made 
by defendant to plaintiff’s agent in response to statements therefor rendered 
to defendant by the agent. On February 21, 1928, plaintiff notified defendant that 
the firm of Faraday & Reilly no longer represented plaintiff, that it held from 
the agent an assignment of the account between defendant and the agent, and 
that remittances should thereafter be made direct to plaintiff. Accompanying 
the letter of notification was a statement under date of February 20, 1928, show- 
ing defendant indebted to plaintiff for insurance policies and bonds written 
through Faraday & Reilly in the total amount of $3,823.47. 


Before entering upon a discussion of the various matters presented by this 
appeal, it is to be observed that, during the course of the trial, it was conceded 
by plaintiff that defendant was entitled to a credti of $442 upon the amount for 
which the action was brought. This credit was allowed by reason of an over- 
charge in one of the items appearing in the schedule of charges which was set 
out in the complaint. When the amount of this credit is subtracted from the 
amount named in the complaint, a balance of $5,301.13 remains as the sum 
claimed by plaintiff to be due from defendant. 

Exclusive of the contention of plaintiff that it was entitled to interest at the 
legal rate on the amount properly due from defendant which will hereafter re- 
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ceive attention, it is contended that the jury improperly took into account and 
deducted from the amount claimed by plaintiff certain sums claimed by defend. 
ant as proper credits, which sums amounted to a total of $3,544.04. Examination 
of the record indicates that the total sum specified was allowed by the jury since 
the verdict is for the exact amount admitted by defendant during the trial to be 
due to the plaintiff. The sum of $3,544.04 is comprised of three items. The first 
of, these items consists of claimed overcharges for premiums on two policies of 
insurance issued by plaintiff, and amounts to the sum of $44.04. The second 
item consists of a credit for $500 allowed to defendant by plaintiff’s agent on 
June 20, 1927. The third item consists of a credit for $3,000 allowed to defendant 
by plaintiff’s agent on November 28, 1927. 

{1, 2] With respect to the credit of $44.04 it is plaintiff’s contention that 
defendant offered to confess judgment for the sum of $1,743.13 which it will be 
observed is the amount found to be due by the verdict, plus the sum of $44.04, 
This fact, together with the additional feature that defendant’s answer contained 
merely a denial that the amount claimed in the complaint was due, forms the 
basis of plaintiff’s contention that this particular item was incorrectly allowed 
as a credit by the jury. The contention is not sound. Plaintiff did not accept 
defendant’s offer to confess judgment for the amount specified, but chose to 
proceed to trial on the issues framed by the pleadings. The final issue presented 
by these pleadings was plaintiff's claim that a certain sum was due and de- 
fendant’s denial that it owed this sum. Plaintiff was compelled to assume the 
burden of proving that the amount claimed by it was the proper amount due 
from defendant. Direct evidence was produced by defendant showing that, with 
respect to two items contained in the schedule of charges, there were over- 
charges which amounted to $44.04. The jury was therefore justified in making 
allowance for the amount indicated. 

[3] The circumstances attending the $500 credit of June 20, 1927, are as 
follows: During the month of December, 1926, Harry W. Faraday and two other 
individuals proposed to form a corporation for the writing of insurance, principally 
insurance required by contractors. Subscriptions for capital stock in the corpora- 
tion were taken. ‘Among the subscriptions for capital stock was that of the 
defendant in the amount of $500, represented by two checks of defendant each 
for $250. The corporation was formed under the name of the Harry W. Faraday 
Corporation. No stock was issued, and a short time thereafter Harry W. 
Faraday became a member of the firm of Faraday & Reilly. The sum of $500 
was not used in developing the corporation. When the firm of Faraday & Reilly 
was formed, the assets of the Harry W. Faraday Corporation were transferred 
to the copartnership. Among these assets was the sum of $500 advanced as 
aforesaid by defendant. This sum of money had been deposited in a bank. During 
the month of May, 1927, it was agreed between the copartnership of Faraday & 
Reilly and the defendant that this sum of $500 should be credited to the open 
account of defendant with the firm of Faraday & Reilly. This was accordingly 
done, and on June 20, 1927, plaintiff’s agent issued a credit memorandum which 
recited that defendant was given credit for this amount on the premium charged 
for a certain designated contract bond which had been theretofore executed by 
plaintiff. In support of its contention that the jury improperly allowed a credit 
for this amount, plaintiff relies upon the general rule that an agent given author- 
ity to make collections is authorized to collect money only, and may not offset 
against the amount due the principal and indebtedness due from the agent to the 
third person. Here, however, there was evidence that the sum of $500 paid as 
aforesaid by defendant came into the hands of plaintiff's agent was deposited in 
the bank to the credit of the agent and was paid to the various companies 
through whom Faraday & Reilly placed insurance or executed bonds for defend- 
ant. It cannot be disputed that, if plaintiff’s agent had repaid the money to defend- 
ant, and defendant had then paid this sum to plaintiff's agent to be applied on the 
open account between these parties, plaintiff could not effectually complain. 
Exactly this same result was achieved by the procedure adopted. We conclude, 
therefore, that there was evidence presented to the jury which justified it in 
allowing credit to the defendant for the sum indicated. 


[4-6] The credit for $3,000 was allowed to defendant by plaintiff's agent under 
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the following circumstances as disclosed by the record: During the latter part 
f November, 1927, Messrs. Faraday and Reilly went to the office of defendant 
in the city of San Diego and stated that they needed $3,000, and requested 
defendant to make a payment of this sum on their account with the copartnership 
of Faraday & Reilly. An examination of defendant’s books showed that defend- 
git was then indebted to Faraday & Reilly in the sum of $3,260.54. After some 
consultation it was arranged that defendant would execute a promissory note 
in favor of Faraday & Reilly in the sum of $2,887.50, payable in ninety days, 
and that defendant would in return therefor receive credit for $3,000 from 
Faraday & Reilly. The difference of $112.50 between the amount for which the 
note was given and the credit of $3,000 which was to be allowed to defendant 
represented a discount of 2 per cent. on the sum of $3,000 allowed by Faraday 
& Reilly and interest on the note for the 90-day period at the rate of 8 per cent. 
per annum which Faraday & Reilly were willing to assume. Shortly after 
the note was given, it was discounted at the bank where the firm of Faraday & 
Reilly had its account and the proceeds of the note were credited to the account 
of Faraday & Reilly. It does not fully appear just what amount was realized 
by Faraday & Reilly through the discounting of the note, although there is some 
evidence that the full amount for which the note was given was realized by the 
firm. Thereafter credit for $3,000 was duly given to defendant by Faraday & 
Reilly. The note was paid shortly after its maturity by defendant. The allowance 
of this credit of $3,000 by the jury is attacked by plaintiff on several grounds. 
The general rule which forbids an agent empowered to make collections to 
receive anything other than money is again invoked. Plaintiff’s counsel in his 
brief quotes the rule as announced in 2 C. J. 628, in the following language: 
“In the absence of special authority, as a general rule, an agent to collect cannot 
receive payment in notes of the debtor payable either to the agent himself or to 
his principal.” However, the last sentence of the text from which the above 
quotation is taken is as follows: “But even though the receipt of such a payment 
is unauthorized, if the agent collects the money on the paper accepted by him 
the payment is good.” The modification indicated by the last-quoted language 
would appear to fit exactly the situation here presented and to furnish a complete 
answer to plaintiff’s contention that the giving of the note effectually precludes 
the allowance of a credit therefor even though it is undisputed that thereby the 
agent received in money the amount of the note which upon maturity was 
paid by the debtor. 

In California the general rule which prohibits payment to an agent au- 
thorized to collect in any form other than money has been relaxed to permit 
payment by check. California Stearns Co. v. Treadwell, 82 Cal. App. 553, 256 P. 
242. On principle, no good reason appears why the relaxation should not be 
extended in the above-quoted language from Corpus Juris to include payment 
by note where, as here appears, money or its equivalent in bank credit was 
immediately secured by the agent through the sale of the note which upon 
maturity was paid in full by the maker. Further attack is made upon the allow- 
ance of the credit for $3,000 on the ground that at the time the note was given, 
defendant was indebted to plaintiff's agent in a sum much less than the amount 
for which the note was made. In this connection, it is said that the acceptance 
of the note by plaintiff’s agent constituted an overdraft of plaintiff’s credits with 
the defendant which is prohibited. Faulkner v. Bank of Italy, 69 Cal. App. 370, 
231 P. 380. The essential element of this attack rests in the declaration that, at 
the time the note was given, defendant was indebted to the agent and more 
particularly to plaintiff in an amount much less than the amount represented 
by the note. Examination of the record discloses that defendant’s bookkeeper 
testified that on the date on which the note was made defendant’s books showed 
an indebtedness to the firm of: Faraday & Reilly, plaintiff’s agent, in the amount 
of $3,260.54, of which the sum of $3,174.81 was due to plaintiff. It must be 
observed that included in this latter amount were charges amounting to $979.30, 
which were later paid direct to plaintiff by another concern known as the 
Municipal Bonding Company. It appears that the last-named figure comprised 
charges made for the execution of certain finance bonds which were required 
by the Municipal Bonding Company from which defendant was borrowing mone) 








704 The Insurance Law Journal, Vol. 80 | Mar., 1933 


for the purpose of performing contracts into which it had entered. There was 
an oral agreement between defendant and the representative of the Municapal 
Bonding Company that the latter concern would pay the charges made for the 
execution of the bonds upon completion of the work covered by defendant's 
contracts and final settlement, and it appears that this oral agreement was dyly 
performed. In the meantime, however, the bonds were ordered by defendant, a 
statement for the charges made for execution of the bonds was rendered to defend. 
ant, and on the date on which the note for $2,887.50 was executed these charges 
appeared in defendant’s books as items of indebtedness due from defendant to 
plaintiff’s agent. It further appears that it was not until the month of January, 
1928, that defendant received information that payment of the charges had been 
made direct to plaintiff by the Municipal Bonding Company. The above-narrated 
circumstances were sufficient to entitle defendant to regard the charges for the 
bonds as an indebtedness due from defendant to plaintiff's agent, and the jury 
was thereby justified in concluding that no overdraft of credits in defendant's 
favor was created by the execution of the note for the amount heretofore stated. 


[7] Complaint is also made of the allowance by plaintiff’s agent of a discount 
of 2 per cent. on the credit for $3,000 amounting to $60 and the further assumption 
by the agent of interest on defendant’s note for the period of 90 days. These 
two items amounted to the sum of $112.50, which was deducted from the 
proposed credit for $3,000, so that the note was made for the sum of $2,887.50, 
This action on the part of plaintiff's agent is said to constitute a violation of 
section 633b of the Political Code, which prohibits insurance agents and brokers 
from allowing any rebate of premiums, and thus rendered void the transaction 
between defendant and plaintiff’s agent whereby the credit of $3,000 was allowed. 
However, the record contains evidence that plaintiff’s agent was entitled to 
commissions on business which the agent secured ranging from 17% per cent. 
to 30 per cent. of the charges made for the issuance of insurance policies and 
bonds and was authorized to retain such commissions before making remittance 
to its principal, the plaintiff. As heretofore indicated, the record contains evidence 
that on the date the note was executed defendant’s books showed an indebtedness 
of $3,174.81 due the agent for policies and bonds theretofore issued in the name 
of plaintiff. On this amount the agent was entitled to commissions in excess of 
$500 according to the evidence respecting the agreement between plaintiff and 
its agent for the payment of compensation to the agent. Plaintiff could not 
therefore complain if its agent chose to grant a discount and pay interest in 
order to secure immediate payment of money, some of which the evidence shows 
was past due, when the total amount of such discount and interest charges did 
not exceed the amount of compensation which the agent was entitled to receive. 
The language of section 633b, Political Code, indicates that it is not applicable to 
the situation here presented, since it prohibits the granting of rebates “as an 
inducement to insurance.’ The evidence produced by defendant entirely negatived 


any inference that the allowance of discount and payment of interest were made 
as an inducement to insurance. 


[8] Complaint is made that the trial court erred in refusing to give without 
modification eight instructions offered by plaintiff. Of the instructions thus 
offered, three related to section 633b of the Political Code. We have heretofore 
stated our opinion that the evidence presented during the trial was such as to 
justify the court in concluding that the statute mentioned was not applicable. It 
follows, therefore, that no error was committed in the refusal of instructions 
which advised the jury as to the meaning and effect of the statute. Two other 
offered instructions related to the question of negligence and were properly 
refused. Two of the instructions offered as aforesaid related to the allowance 
of interest on unpaid premiums, and will receive later consideration in connec- 
tion with plaintiff's contention that it is entitled to an allowance for such interest. 
The remaining instruction related principally to the credits of $500 and $3,000 
allowed to defendant by plaintiff’s agent, and incorporates statements of legal 
principles which are not in accord with the views heretofore expressed. It is our 
opinion that the instruction was properly refused. 


Objection is also made to two instructions which were ‘given by the court. 
One of the instructions is obviously faulty, as it contains the suggestion that 
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defendant gave to plaintiff's agent a note for $3,000, whereas the evidence was 
clear that the note was given for a less sum. However, scrutiny of the instruc- 
tions as a whole indicates that the jury was correctly informed with respect 
to the fact that the note executed by defendant to plaintiff's agent was for a 
jess amount than the credit allowed. The second instruction to which objectién 
is made related to the allowance of the $500 credit by plaintiff's agent. It 
contains some indefinite language but, when the instruction is considered in its 
entirety and in connection with the other instructions given by the court, we are 
of the opinion that the jury was not thereby misled to plaintiff’s prejudice. 

[9-11] The final contention presented by plaintiff on this appeal is that interest 
should have been allowed on whatever balance was found to be due for unpaid 
premiums and charges from the time when such insurance premiums and bond 
charges became due, and it is urged that the court erred in refusing so to instruct 
the jury at plaintiff’s request. As heretofore noted, the complaint alleged that 
certain insurance policies had been issued and certain bonds executed by plaintiff 
at defendant’s request and certain charges were made for such services, the total 
amount of which charges was a certain sum. It was further alleged that a 
certain amount had been paid by defendant on account of such charges and that 
a certain balance remained due for the recovery of which plus interest the action 
was instituted. Defendant’s answer denied that the amount claimed by plaintiff 
was due from defendant and alleged payments by defendant largely in excess of 
those admitted in the complaint. The action was tried by the court on the 
theory that the answer amounted to a general denial that any sum whatever 
was due from defendant to plaintiff. The general rule with respect to the allow- 
ance of interest is that, where there is no contract to pay interest, the law awards 
interest upon money from the time it becomes due and payable, if such time is 
certain and the sum is certain or can be made certain by calculation. Gray v. 
Bekins, 186 Cal. 389, 399, 199 P. 767; Perry v. Magneson, 207 Cal. 617, 623, 279 
P. 650; 14 Cal. Jur. p. 678. Having in mind the theory upon which the case 
was tried and the fact that with respect to certain items contained in the 
schedule of charges appearing in the complaint, the amounts of such items were 
in dispute, and the proof produced at the trial showed such amounts as alleged 
to be in excess of the amounts properly due, we have arrived at the conclusion 
that the court was justified in refusing to advise the jury that it might make 
an allowance for interest. The test to be applied is whether or not the exact 
sum found to be due was known and admitted by defendant to be due to plaintiff. 
Gray v. Bekins, supra. When this test is applied, it is apparent that not until 
the trial of the action was it ascertained or could it have been ascertained that a 
certain definite sum was due from defendant to plaintiff. 

The judgment is therefore affirmed. 

We concur: Barnard, P. J.; Marks, J. 


SUTHERLAND BROS. v. TRAVELERS’ INS. CO. 
Court of Appeals of Kentucky. Nov. 11, 1932. 
54 Southwestern Reporter (2d) 340. 
1. INSURANCE. 


Insured who received and retained public liability policy paying premiums 
thereunder, and enjoying protection, held liable for balance of premiums, though 
original contract called only for compensation insurance. 


(For other cases, see Insurance, Dec. Dig. § 130[7].) 


Appeal from Circuit Court, Pike County. 

Action by the Travelers’ Insurance Company against Sutherland Brothers, in 
oot defendant filed a counterclaim. Judgment for plaintiff, and defendant 
appeals. 

Arffimed. 

W. A. Daugherty, of Pikeville, for appellant. 

Childers & Bowles, of Pikeville, for appellee. 

Perry, J. 

This is an appeal seeking the reversal of the judgment of the Pike circuit 
court in favor of the Travelers’ Insurance Company against Sutherland Bros., a 
partnership, for $505.75. 
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In July, 1930, the appellee, Travelers’ Insurance Company, filed its petition 
in the Pike circuit court, seeking to recover the sum of $699.96 alleged due and 
owing it by defendant (appellant here) as unpaid balance due it upon two policies 
of insurance issued defendant partnership on April 13, 1927. 

The petition alleges that at such time the plaintiff, at the request of ang 
upon the application of appellant, sold and delivered it two policies; one a public 
liability policy and the other a compensation policy, by the terms of which annual 
premiums were payable in the sum of $1,818.19, and upon which amount the 
defendant had paid only the sum of $1,118.23, leaving a balance owing of $669.96 
the amount sued for. : 

Defendant filed its answer and counterclaim, by which it denied the allega- 
tions of the petition and also pleaded certain affirmative defenses, in substance 
denying that it had ever applied for the public liability insurance issued it, and 
further affirming that it had paid, and more than paid, the policy premiums sued 
for, and further that the compensation policy was not issued it by the plaintiff 
according to its application and contract had therefor with the plaintiff on March 
10, 1927, rather than on the later date of April 13, 1927, the effective date of the 
policies as issued it by the plaintiff; and that by reason of said mistaken dating 
of the policy, the plaintiff was avoiding injury claims arising and of necessity 
paid by defendant during the interim between March 10 and April 13, 1927, which, 
according to the alleged agreement of parties, should have been covered and 
protected by the insurance policies covering the defendant’s construction work 
during such period. 

By amended answer, deiendant further sought a reformation of the insurance 
policies, upon the grounds that by its contract therefor, they should have been 
issued as effective from March 10, but through mutual mistake they were 
issued upon the later date of April 13, 1927, and moved the transfer of the case 
to equity that such reformation might be had. 

The affirmative matter of the answer and counter claim by agreement of 
parties was controverted of record. 

Issue being thus joined, the cause by agreement of parties was submitted to 
‘ the court upon the law and the facts for judgment. 

Proof being heard, the court adjudged that plaintiff recover judgment against 
the defendant in the sum of $505.75 and costs. 

Defendant being denied a new trial upon its motion and grounds therefor, it 
prosecutes this appeal, seeking a reversal of the judgment upon the grounds that 
the same “was flagrantly against the evidence and contrary to the law and 
evidence.” 

Appellant by its brief insists in support of its assigned grounds of error: (1) 
That the appellant did not contract for the public liability policy, (2) that the 
compensation policy should have been reformed, and (3) that the judgment 
should have been for defendant on its counterclaim for $282.47 instead of for 
plaintiff for $505.75. 

Briefly reviewing the evidence looking to a better understanding of our 
discussion and disposition of the alleged errors complained of, from the record 
it reasonably appears that the appellant, Sutherland Bros., was a partnership 
composed of two brothers, Dr. J. C. Sutherland and S. H. Sutherland, who 
resided in Clintwood, Va.; that for several years next before applying for the 
insurance in question, it was engaged as a contractor in highway construction 
and that shortly before its application on March 10, 1927, for the employer’s 
insurance here involved, it secured a contract for a certain section of the Mayo 
Trail highway in Pike and Leslie counties, Ky.; and that, upon its decision made 
to do this construction work under the provisions of the Kentucky Workmen’s 
Compensation Law (Ky. St. § 4880 et seq.), it applied to resident agent, at Pike- 
ville, of the plaintiff insurance company for insurance, covering and protecting 
it while doing this contracted highway construction. 

Looking to this end, negotiations for such insurance were had between Dr. J. 
C. Sutherland, a partner in the appellant company, and A. R. Venters, insurance 
agent at Pikeville, on March 10, 1927, whereby such employer’s liability insurance 
was applied for by Sutherland Bros. and application accepted, which was to be 
issued, according to the agent’s statement, upon the defendant partnership receiving 
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notice to begin the highway construction work and his notifying the agent of 
his receiving such notice. 

Appellant’s testimony, however, is to the effect that he told the agent that he 
was starting almost immediately upon this construction work and that he wished 
the insurance to be issued at once, so as to cover defendant’s employer’s liability 
through the whole period of its construction work, and that such agreement was 
made. However, it is admitted that nothing further was done or notice given 
by either of the parties until April 13, 1927, when plaintiff company, becoming 
advised that defendant had begun construction upon its highway contract, had 
Mr. Rose, one of its representatives, visit the defendant at its construction camp 
at Virgie, Ky., who advised its manager there in charge that it would at once 
issue it the insurance, and one or two days thereafter, the two policies were issued 
from plaintiff’s Louisville office to its resident agent, A. R. Venters, at Pikeville, 
who in turn wrote appellant at Clintwood, Va., inclosing invoice for initial 
premiums upon the two policies, issued and therein described as policies Nos. 
UB-4980702 and DE-4841165, the latter being one for public liability insurance 
and the other for compensation insurance, also inclosed two compensation forms, 
which it was requested to execute and acknowledge and to return the same, 
together with check covering the invoiced premiums of $310, which was done 
by Dr. J. C. Sutherland, who at the time wrote the agent as follows: “I am 
returning blanks filled out as per your request which gets our policies in shape. 
I notice that the policies begin April 13th. I think they should have been from 
March 16th, as that is the time we were notified to proceed to work.” 


It is admitted that public liability insurance was not mentioned nor expressly 
referred to by either the plaintiff’s agent or the defendant applicant upon the 
occasion of their insurance negotiation on March 10, nor was the same ever 
expressly discussed between them until after the policy therefor had been 
issued to the defendant along with the compensation policy. 


Appellant testifies that when he became informed later in the summer that a 
policy for public liability insurance had been issued it, that he wrote the agent, 
Mr. Venters, that he had not applied for and would not accept this public liability 
policy and canceled same. It appears, however, that while correspondence was 
had between the agent, Mr. Venters, and the company looking to this end, that 
the company declined to cancel the policy, saying that it was their custom to 
issue it along with compensation insurance and that the same as issued had 
been accepted and retained by the defendant partnership, and demanded that the 
premiums thereon be paid by the defendant. 


It is further shown by the evidence that, the defendant falling behind with 
its payment of the installment premiums upon the liability insurance, the plaintiff 
wrote a letter to its agent, Mr. Venters, directing him to proceed with the 
collection of the $65 premium past due on the liability policy and stating that 
it would be canceled if not at once paid. This letter, describing the policy upon 
which the premium was owing, was forwarded by Venters to defendant with 
his request added thereon for payment of the past-due premium, which was at 
once paid by the defendant with a check therefor. 


Defendant states that its payment of this premium was made by it without 
reading the letter describing the insurance upon which the premium payment was 
made, and thought it was paying a premium on its compensation policy. 


[1] The court below, after considering the evidence introduced, we are of 
the opinion, properly held that even while there had been no original contract 
shown made by defendant for public liability insurance, yet a policy for same 
having been by the plaintiff submitted the defendant for its approval and acceptance, 
along with the compensation policy, that defendant should be held to have 
accepted the policy through its long retention of the policy so sent it, and its 
payment of premiums demanded thereunder; that during such time defendant had 
enjoved the protection provided by the terms of the liability policy and that it 
would be inequitable to allow it to repudiate its obligation therefor, while 
retaining the policy and the benefits thereunder given it; and that if such holding 
worked a hardship upon the defendant, it alone was to blame therefor, through 
its own negligence in not advising itself of the character and nature of the 
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insurance which it had accepted and retained and upon which it 
premiums to the plaintiff thereon. 

[2, 3] We will next consider appellant’s contention that there should be a 
reformation of the compensation policy, by changing its effective date from that 
of April 13, 1927, as issued, to that of March 10, as alleged by appellant applied 
for and agreed upon. The lower court held the appellant not entitled to this 
relief, upon the grounds that the same was not sustained by the evidence. 


We are fully persuaded of the correctness of the learned chancellor's decision 
in so holding. The evidence herein presented shows no mutual mistake to have 
been made by the parties in the issual of the compensation policy bearing date 
and made effective as of April 13, 1927. If any mistake at all was made in go 
doing, the evidence of the parties as to what was their agreement as to when 
this insurance was to have been issued was very conflicting. In such case the 
law as to reformation is that: “The burden being on the party alleging the 
mistake, to establish that fact, reformation will not be granted in the absence of 
strong and most satisfactory evidence of the mistake. A direct conflict of 
testimony is conclusive against the reformation of an instrument.” Litteral y. 
Bevins, 186 Ky. 514, 217 S. W. 369, 370. In the course of the opinion rendered 
in this case, supra, the court further expounds the rule, as to the reformation 
of instruments, by quoting with approval its statement of the rule as given in 
the case of Griffith v. York, 152 Ky. 14, 153 S. W. 31, as follows: “It is weil 
settled that, where a mistake has been made by the draftsman in the preparation 
of a deed, equity will afford relief by directing the reformation of the instrument, 
so as to carry out the intention of the parties. Nutall v. Nutall, 26 Ky. Law Rep. 
671, 82 S. W. 377; Dean v. Hall, 31 Ky. Law Rep. 1306, 105 S. W. 98. But, 
in order to entitle one to relief of this character, the evidence, by which the 
alleged mistake is established, must be clear and convincing. Whitt v. Whitt, 145 
Ky. 367, 140 S. W. 570. Where the evidence is conflicting, the relief will not 
be granted, even though a preponderance of the evidence supports the allegation of 
mistake. Payne v. Sebree, 14 Ky. Law Rep. 862.” And further states: “The 
province of a court of equity is to correct or reform the writing so as to 
express what the parties actually agreed to. The mistake must be that of both 
parties, one occurring in the drafting of a writing, as makes it convey the intent 
or meaning of neither party to the contract. To reform an instrument to accord 
with the intent of one of the parties, when the other is insisting it correctly 
expresses the agreement as understood by him, the writing thus altered would 
he just as far from expressing the agreement of the parties as before, and, as 
said in Dinman v. Providence, Warren & Bristol R. Co. 5 R. I. 130: ‘The 
court would have been engaged in the singular offce, for a court of equity, of 
doing right to one party at the expense of a precisely equal wrong to the other’.” 

We feel that this rule, declaring under what conditions a chancellor should 
direct the reformation of a written instrument, to the end of making it conform 
with the alleged prior agreement of the parties, is too well settled to call for 
further citations of authority, either case or text-book, in its support. The evi- 
dence as to what was the contract of the parties, if any, or as to whether any con- 
tract for insurance was in fact entered into between the parties on March 10, 
1927, as alleged by appellant, being decidedly conflicting, it must needs follow that 
the court properly declined to reform the policy so as to conform its date with 
that of appelant’s alleged agreement had with the plaintiff insurance company, 


when it equally as strongly contended that no such time agreement was in fact 
made with appellant. 


We will now consider the final contention made by appellant that the judg- 
ment was erroneous in awarding appellee recovery for $505.75 and in not award- 
ing the appellant judgment upon its counterclaim for $282.47 against appellee. 

Appellant in support of this contention cites the stipulation of parties found 
in the record providing that, in the event reformation of the policy was not 
allowed, the amount of recovery of unpaid premiums upon its compensation 
policy should be limited to $412.75, and further contends that in making this 
stipulation the parties had in mind the appellant’s expenditure in the sum of 
$450 in defense of the Gilliam compensation claim, set out in defendant’s answer, 
which represented a payment of such sum by the defendant in the defense and 
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adjustment of Gilliam’s claim to compensation for injuries received as an em- 
ployee of appellant between the dates of March 10 and April 13, 1927, and which 
fiability payment appellant further contended should have been reimbursed it by 
the plaintiff as being a liability covered and provided for by the compensation 
policy, which was then effective, it contends, at such date according to the agree- 
ment of parties as above herein set out. 

However, the right to recover this amount of $450 alleged paid by the appel- 
lant would depend on whether or not the compensation policy should have been 
adjudged as in effect at the time of the occurrence of the Gilliam injury, upon 
which his claim was based. This contention of appellant therefore should not 
prevail, inasmuch as we have concluded that appellant was not entitled to have 
reformation of the compensation policy changing its effective date, as the 
eyidence introduced in support thereof was insufficient to maintain its claim. 
Likewise, being of the opinion, as also hereinabove stated, that appellant had 
become, through its acceptance and retention of the public liability policy issued 
it by plaintiff, liable for the payment of the premiums thereby provided, it must 
follow that the appellant is not entitled to ask credit upon the $412.22 agreed 
amount owing upon the compensation policy premium by the $75 paid by ap- 
pellant upon the liability policy premium nor should it be released from the 
$168.22 amount, by the lower court adjudged as the balance due upon the prem- 
ium on the public liability policy, up until time canceled. 

Therefore, we conclude that the appellant’s contention that the court erred 
in refusing to allow its counterclaim for $282.47 and in awarding judgment to the 
plaintiff for $505.75 is without merit and that the ruling of the lower court in so 
adjudging was without error. 

Perceiving no error in the judgment of the lower court complained of, we 
are of the opinion that the same should be, and is hereby, affirmed. 


AMERICAN FIRE & MARINE INS. CO. v. SEYMOUR. No. 4389. 

Court of Appeal of Louisiana. Second Circuit. Dec. 16, 1932. 

144 Southern Reporter 775. 
2, INSURANCE. 

Insurer suing local agent for issuing prohibited policies without written 
authorization, need not allege and prove it would have refused to authorize is- 
suance of such policies where agent ‘assumed request for authorization was un- 
necessary. 

Insurer in such suit did not need to allege or prove that it would 
have refused to give written authority to write the disputed policies, 
since the local agent having assumed that it was unnecessary to ask 
for written authority, for the reason that such authority had already 
been given by insurer’s general agent, he could not afterwards be heard 
to allege or prove that such written authority would have been granted 
if asked for. 

(For other cases, see Insurance, Dec. Dig. § 83[1].) 

4. INSURANCE. 

As respects liability to insurer, insurer's agent held bound to know details 
of insurer’s business and subject-matter of printed instructions, including listing 
of risks agent could not write without authorization. 

(For other cases, see Insurance, Dec. Dig. § 83[1].) 

5. INSURANCE. i ; 

That insurer’s general agent claimed authority to issue instructions and 
authorize issuance of policies contrary to insurer’s written instructions would 
not bind insurer. 

(For other cases, see Insurance, Dec. Dig. § 78.) 


6. INSURANCE. 

Evidence in insurer's suit against local agent failed to establish that general 
agent could waive required written authorization to issue prohibited policies or 
that he waived such authorization. 


(For other cases, see Insurance, Dec. Dig. § 92.) 
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7. INSURANCE. 

As respects local agent’s liability, insurer’s failure to instantly cancel policy 
issued without authorization held not ratification thereof where loss occurred 
before insurer had notice of issuance. 


(For other cases, see Insurance, Dec. Dig. § 83[1].) 
8. INSURANCE 

Policies issued without authorization held not ratified because insurer failed 
to cancel them within three days after notice of issuance reached general agent's 
office. 

(For other cases, see Insurance, Dec. Dig. § 83[1].) 

10. INSURANCE. 

Insurer veld not estopped to recover from agent loss incurred through un- 
authorized issuance of policies, where insurer did not discover agent's violation 
of instructions until after loss occurred. 

(For other cases, see Insurance, Dec. Dig. § 83[1].) 

11. INSURANCE. 

Agent sued by insurer for unauthorized issuance of policies, to avail himself 
of estoppel must show insurer’s failure to repudiate policies sooner, resulted in 
his being misled or assuming position different than he would have assumed. 

(For other cases, see Insurance, Dec. Dig. § 83[1].) 

Appeal from Fourth Judicial District Court, Parish of Ouachita; Percy 
Sandel, Judge. 

Suit by the American Fire & Marine Insurance Company against E. J, 
Seymour. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Theus, Grisham, Davis & Leigh, of Monroe, for appellant. 

Hudson, Potts, Bernstein & Sholars, of Monroe, for appellee. 

McGrecor, J. 

In the month of July, 1930, the plaintiff appointed the defendant as its local 
agent in the city of Monroe to solicit and sell insurance of different kinds within 
certain limits and under certain restrictions. This appointment was made in 
person by Harry S. Kaufman, Jr., a member and officer of Harry S. Kaufman, 
Limited, of New Orleans, general agent of the plaintiff in Louisiana. All the 
details of “planting” the agency were completed before Mr. Kaufman left the 
city and all necessary stationery and supplies were left with the defendant. 
Among these supplies were twenty-four blank policies which were bound in a 
pad with a back or cover with printed instructions on the inside. 

This inside page of the covering was filled with printed matter headed with 
the word “I-M-P-O-R-T-A-N-T,” in large capital letters extending practically 
across the entire page. Beneath this head and covering nearly the entire page is 
# list of thirteen fire-theft risks and of forty-seven liability-property damages- 
collision risks, which the agent, defendant in this case, could not write “unless 
authorization in writing for so doing is first had from the Company.” Under- 
neath the entire list there is printed in bold blackface type the following para- 
graph: 

“Do not bind the Company on any risks declined or cancelled by any other 
insurer unless Specific authority in writing for so doing is first obtained from 
the Home Office.” 

Among the list of prohibited liability-property damage-collision risks ap- 
pears: “Newspaper Delivery (not Magazine Delivery or rolls of paper used for 
newsprint).” 

The Monroe Morning World had been carrying liability-property damage- 
collision insurance on its trucks that were being used daily for newspaper de- 
livery throughout the territory surrounding the city of Monroe with the Mary- 
land Insurance Company. This company was dissatisfied with this risk, and, on 
August 2, 1930, canceled out the insurance with the full knowledge of the de- 
fendant, and defendant immediately issued two policies of a similar nature on 
two of the said trucks without in any manner consulting the home office of the 
plaintiff or attempting to secure permission for the issuance of the said policies. 
These policies were handled by the defendant just as he handled all his business, 
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though he may have deviated somewhat from what the strict rules of the com- 
pany may have required. oh 

On August 5, 1930, the Monroe’ Morning World suffered a collision loss on 
one of the trucks covered by the said policies, which loss was’ reported to the 
company’s general agent at New Orleans on August 7, 1930. On August 12, 1930, 
there was a similar loss on the other truck, which was reported by the defendant 
to the company’s general agent at New Orleans on the same day. In each case 
the report could not have reached the office of the general agent until the day 
following the day which the report was made. 

Knowledge of the issuance and delivery of the two policies did not reach 
the plaintiff’s general agent until after the first loss and until about the time 
of the second loss. The reports of the two losses were handled in the usual 
way, and, as soon as the policies were examined in connection with the reports 
of the losses, it was discovered that they were in the class which defendant had 
no authority to write without special written authority from the home office at 
Galveston, Tex. A telegram ordering the immediate cancellation of the two 
policies was sent to the defendant on August 13, 1930, which was couched in the 
following language: “You have violated specific instructions and have thereby 
assumed personal liability in writing automobile insurance Monroe Morning 
World. Cancel policies immediately. Writing.” 

This telegram was followed by a letter of the same date which declined to 
order an adjustment of the losses under the two policies. The policies were, 
of course, canceled. 

Plaintiff refused to pay the losses covered by the two policies, and, on or 
about April 15, 1931, the Morning World brought two suits against it and secured 
judgments aggregating the sum of $724.02, which was paid by the plaintiff on 
October 16, 1931. 

On November 21, 1931, plaintiff filed this suit against the defendant to recover 
the said sum of $724.02 which it had been compelled to pay because of the is- 
suance and delivery of the said policies, being the aggregate amount of the two 
judgments against it. 

In its petition the plaintiff outlines the details of its connection with the 
defendant as its agent in Monroe, and specially alleges the fact that the printed 
instructions referred to above were placed in his hands and that special attention 
was called thereto. It then alleges the issuance and delivery of the two policies 
and that they covered risks that were specially prohibited in the said instructions 
and that, therefore, the defendant issued and delivered them not only without 
authority, but contrary to specific instructions given in advance. 


It is then alleged that not only did the defendant have no authority to issue 
the policies, but that they could not have validly or legally been issued without 
the written authority and consent being first obtained from the home office at 
Galveston, Tex., and that no such authority was asked for or given, and that 
therefore the policies were issued in direct violation of the instructions given by 
the plaintiff to the defendant. 


In his answer to plaintiff's petition the defendant admitted practically all 
the material allegations relative to the issuance and delivery of the policies and 
the losses incurred thereunder, but pleaded that in issuing the policies he acted 
within his authority. He pleaded further that the plaintiff made no complaint 
in regard to the said policies until August 13, 1930, after both losses had occurred 
on August 5 and 12, 1930, respectively, and that therefore it.was estopped from 
setting up any want of authority in the defendant to issue the said policies. 


It is the contention of the defendant that, prior to his appointment as agent 
ior the plaintiff, he advised its rgpresentative who appointed him that he desired 
to write these very policies now in dispute and that this fact was the moving 
cause of his accepting the agency, and that this said representative, with full 
knowledge of the kind and character of the risks, then and there stated that 
=r were acceptable and consented on behalf of the plaintiff that the policies 
he issued. 

On the issues as thus made up the case was tried, and judgment was rendered 


in favor of the plaintiff as prayed for. From that judgment the defendant has 
appealed. 
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Before arguing his appeal on the merits in this court, the defendant filed an 
exception of no cause of action based on the. following allegation: “That this js 
a suit brought by a foreign Insurance Company against its local agent to recover 
for an alleged violation of instructions, in that the said local agent failed to 
obtain the written consent of the plaintiff company before writing certain poli- 
cies of insurance. That there is no allegation or proof that the said Insurance 
Company would have refused to have given the said local agent written authority, 
and accordingly, the plaintiff fails to show that the violation of said instructions 
was the cause of the damage herein sued upon, and accordingly, shows no cause of 
acton.” 

On the Exception of No Cause of Action. 


[1] The exception of no cause of action is leveled at the fact that there js 
no allegation or proof that the plaintiff would have refused to give the defendant 
written authority to write the disputed policies if he had asked for this authority 
in accordance with the printed instructions given to him. In deciding this excep- 
tion, we consider not only the pleadings, but all the evidence. 

In paragraph 11 of the petition it is alleged that the Monroe Morning World 
had been carrying insurance on the two trucks in question with the Maryland 
Insurance Company and that this company, because of its conclusion that the risks 
were undesirable, canceled its policies on the same day on which defendant issued 
plaintiff's policies, and that this cancellation was made with the knowledge of and 
in co-operation with the defendant, and that all this was done in direct contra- 
vention of the prohibition contained in the printed instructions. Those instructions 
provide that, when any risk has been canceled by any other insurer, plaintiff’s 
agents are prohibited from issuing a policy covering it unless specific authority in 
writing for so doing is first obtained from the home office 

It is admitted that the trucks insured were used only for newspaper deliver; 
and that they fall within the prohibited risks in the printed instructions. 

In paragraph 14 of plaintiff’s petition it is specifically alleged that the policies 
in question could not have been issued without the written authority and consent 
being first obtained from the home office, and that no such authority was asked 
for or given. 

In answer to the allegations of paragraph 11 of the petition, the defendant 
avers that all facts relative to the coverage of the trucks were communicated to 
the plaintiff's representative at the time of the “planting” of the agency and that 
he then and there consented in advance to the issuance of the policies. In answer 
to the allegations of paragraph 14 of the petition, the defendant avers that express 
permission to issue the policies was given by the representative of the plaintiff 
company who appointed him as agent, and that, if he did not have actual authority 
to give this consent, he was clothed with apparent authority to do so. 

At the trial of the case the defendant testified to facts that strictly substan- 
tiate his allegation of defense. But Harry S. Kaufman, Jr., the representative who 
conducted the negotiations for and “planted” the agency in the office of the de- 
fendant, denied emphatically that he ever pretended to give the consent and 
authority as contended by the defendant. On the contrary, he testified that he 
actually delivered the printed instructions in person to the defendant and that he 
called his special attention to the prohibited risks. He admitted that the Morning 
World trucks were mentioned, but he states that he reminded the defendant at 
the time that written authority from the home office was necessary in order to 
cover them with insurance in the plaintiff company, and that he, himself, had no 
authority to grant the authority. 

[2] Defendant naturally admits as a matter of course that he made no request 
for and received no written authority for the issuance of the policies. He main- 
tains that the requirement for written authority was waived and met by the oral 
authorization which he claims was given by Harry S. Kaufman, Jr., plaintiff's 
agent and represenative, and that therefore it was no longer necessary to secure 
the written authority required under the printed instructions delivered to him. 
When he raised this issue and assumed this position, the question as to whether 
written authority would have been granted or refused if it had been properly 
asked for was eliminated and was no longer an issue in the case. The plaintiff 
says no written authority was asked for or granted and that therefore the policies 
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issued contrary to instructions and that the defendant is personally liabie for any 
‘loss sustained by it thereunder. The defendant, on the other hand, admits that no 
written authority was asked for or granted, but he then avers that authority was 
actually granted by the plaintiff's representative, clothed with apparent authority 
to do so, and that it was not therefore necessary to ask for this written authority. 
Since defendant assumed that it was not necessary to ask for the written authority 
as he had, according to his theory, authority already from the plaintiff’s repre- 
sentative, he cannot then be heard to allege or prove in defense of his action 
that, if he had asked for written authority, it would have been granted, and, since 
this is true, it is not required of the plaintiff to negative this defense by allegation. 

The exception of no cause of action is not well founded and is therefore 
overruled. 

On the Merits. 


In their brief counsel for defendant and appellant base their plea for a re- 
versal of the judgment of the lower court on four grounds, viz.: (1) That the 
defendant had no knowledge of the restricted classes of risks; (2) that plaintiff’s 
representative who “planted” the agency in defendant’s office had authority to 
waive the written authorization, and, in the alternative, that he had the apparent 
authority; (3) that plaintiff, through its general agent, ratified the issuance of the 
policies in question; (4) that plaintiff is estopped by failure to notify defendant 
in proper time that the policies should be canceled. 

[3-4] Nowhere in their brief do counsel for the appellant discuss the question 
of the liability of an insurance agent for the loss incurred by an insurance com- 
pany through the unauthorized issuance of a policy by the agent. We presume that 
liability is conceded in such a case. Counsel for plaintiff discusses this question in 
a most illuminating manner in their brief, but since the point appears to be con- 
ceded, and, since the question of liability of an agent for an unauthorized issu- 
ance is so elemental, we refrain from any discussion or further reference to that 
feature of the case. The defendant in this case must be an experienced insurance 
agent. He is bound to be acquainted with all the detail workings of the business. 
He admits that, when the plaintiff’s representative appointed him as agent, he 
delivered to him a pad of blank policies, including the back or cover which is 
headed in large capital blackface type, “I- M-P-O-R-T-A-N-T.” Underneath that 
word there is a long list of risks that cannot, under any circumstances, be written 
without written authority from the company. Among the lists referred to is in- 
cluded the identical risk involved in this controversy. Then, near the bottom of 
the page there is a statement in bold blackface type to the effect that the agent 
has no authority to issue insurance on any risk that has been declined or canceled 
by any other company unless specific authority in writing is first obtained from 
the home office. 

[5] Defendant claims that he was ignorant and had no knowledge of the 
subject matter of the restriction contained on this page headed “I-M-P-O-R- 
T-A-N-T.” He admits receiving it from Kaufman, but denies ever having read 
anything on it. In reply to a question on that point, he says: “No, sir, I never 
looked on the inside of the folder. I doubt if we ever look on the inside of any 
of them. No reason to look on the inside of them.” This answer cannot excuse 
him. That printed matter was not placed there without a reason. It was highly 
important to all parties concerned as it limited the authority of the defendant. 
While the defendant was testifying as a witness in his own behalf, his counsel 
propounded to him the following interrogatory: “Mr. Seymour, what if any 
instructions or advice was given you as to whom you were to receive instructions 
from—by Mr. Kaufman, if any such instructions were given?” 

The testimony sought to be elicited by this question was objected to by 
counsel for the plaintiff as an attempt to vary and alter the written instructions, 
and for the further reason that it would be ex parte and not binding on the 
plaintiff if any were given. The objection was sustained and the defendant was 
not permitted to answer. Because of this refusal to receive this testimony, counsel 
for defendant urges that the case should be remanded in order to permit the 
defendant to give testimony along this line in order to justify him in issuing the 
policies. If is presumed that it was sought to show that Kaufman, the representa- 
tive, told the defendant that he had authority to issue instructions and that he did 
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issue instructions authorizing the issuance of the policies in question. Even if he 
had been permitted to answer the question and even if he had testified that Kauf- 
man did tell him he would be the source of all instructions, and even if he had 
testified that then and there Kaufman pretended and attempted to authorize the 
issuance of the policies, that would not have been binding on the plaintiff. Kayf. 
man covld not orally change the written and printed instructions that he delivered 
to the defendant. 

It is no excuse that the defendant did not read the instructions. He is bound 
by them absolutely. Frequently the courts have to pass upon verbal promises made 
by agents in the sale of goods that are directly contrary to the written terms of 
sale contained in a regular contract. It is the unbending rule of the court not to 
excuse one from the performance of obligations of the plain provisions of a 
contract because of different oral representations of an agent. Complaint is made 
that defendant was refused the right even to deny that these instructions were 
shown to him. He could not be heard to deny this. He admitted getting them and 
it was his duty to read them. It is more than likely he knew the contents without 
reading them, as most companies have about the same general line of instruction 
and an experienced insurance agent like the defendant should be familiar with 
them. He certainly should have known the importance of reading everything in 
connection with the pad of supplies. The objection to the testimony was properly 
sustained and defendant cannot be heard to urge as a defense that he had no 
knowledge of the restrictions contained in the instructions which he received. 

Next the defendant urges that Kaufman had the authority to waive the 
written authorization, and, as a matter of fact, did so waive it, and that, if he 
did not have such authority in fact, he did have the apparent authority. We have 
read and reread the testimony very carefully on this subject and we have failed to 
find any evidence to substantiate this defense. It is stated that defendant had no 
way of ascertaining whether Kaufman had such authority. Kaufman himself said 
emphatically that he could not have assured the defendant that he could and 
would authorize him to write the policies. He said: “I could not do that. We, as 
general agents, have no authority to cover such risks and are bound by the same 
prohibition.” 


At the same time he said: “And I went on to explain that as general agent 
we are bound by the same prohibition as the local agent—by the same prohibitions 
appearing on the pad of policies, and I couldn’t authorize him. I had no authority 
to write one myself, even in my local agency at New Orleans.” 


[6] Testimony could not be stronger. Even though defendant had been per- 
mitted to show by other witnesses that Kaufman, on other occasions, had pre- 
tended to waive this written authority, it could not have changed the situation. 
The printed instructions are absolutely binding and cannot be varied by instruc- 
tions of any agent outside of the home office. We see no foundation for the de- 
fense that Kaufman had any apparent authority to waive any instruction. If he 
had such authority, it is not apparent but so obscure that it has not been revealed. 


[7, 8] The next two defenses may be combined and treated as one. It is 
contended that the plaintiff, through its general agent, Kaufman, ratified the is- 
suance of the policies and that it is therefore estopped by its failure to notify de- 
fendant in proper time that the policies should be canceled. In support of this 
contention it is urged that the daily reports covering the issuance of these policies 
reached the office of plaintiff’s general agent, Kaufman, in New Orleans on Au- 
gust 9th, four days after the first loss and three days before the second. It is 
contended that on August 9th, immediate notice should have been given, and that, 
since the policies were not canceled instanter, they were considered as ratified. 
Even so, in any event that could not affect the first policy for the loss had already 
taken place. In support of his contention, defendant cites the case of Gitz Sash 
Factory v. Union Insurance Soc.. 160 La. 381, 107 So. 222. The situation in that 
ease is entirelv different from this, and the contest was between the insured and 
the insurer. The policy was issued on November 10, 1920. and the loss was in- 
curred on April 23, 1921, several months afterwards. If there was any objection 
to the policy in that case there was ample time in which to discover it. In the 
case now under consideration it took the simple notice of the issuance of the 
policies from the second to the ninth of the month to reach plaintiff’s general 








Misc.] Independence Sharing Corporation v. Fidelity & Deposit 715 
Co. of Maryland et al. 


agent. Naturally it requires a great deal of routine to check and double check 
these policies when they come into the general office of the agency from all the 
territory covered by the agency. And before sufficient time had elapsed for it to 
be discovered that the policies covered prohibited risks, the second loss occurred. 
Furthermore, in the cited case the liability of a local agent writing and issuing 
policies without proper authorization is not involved. That case was good au- 
thority in the two suits of the Morning World against the plaintiff, and it is be- 
cause of the fact that defendant had placed the plaintiff in position to be held li- 
able in a case where it had not authorized the defendant to bind it that plaintiff is 
now seeking to recover from the defendant the amount which it had to pay un- 
der the said policies. 

Defendant had the apparent authority to issue the policies and therefore the 
plaintiff was bound, but the question involved in this case is as to whether the 
plaintiff can recover from the defendant on account of his authority being only 
apparent but not in fact real. Ample time had not elapsed for the plaintiff to 
ratify the policies, so this feature of the defense must also fail. 

Since there had been no opportunity to ratify the policies, and since they 
were not ratified in fact, wherein has the plaintiff estopped itself from seeking 
to recover its loss from its agent who bound it and incurred the liability without 
authority, which, under the plain letter of the printed instructions, had to be in 
writing from the home office? 

[9-11] It is well settled that the law does not favor estoppels. In the case 
cited above it was held that the insurer was estopped from contesting the pay- 
ment of the loss to the insured. The insured had relied upon the insurance for 
several months and had been lulled into a sense of security. It had done nothing 
but receive the policy from the agent. If it had known that the policy would be 
contested in case of loss, it could have taken steps to protect itself, but wherein 
does that line of reasoning apply to this case? He had done a wrongful act. He 
had violated the plain letter of printed instructions and, thereby had caused this 
principal to suffer loss. Shall a plaintiff be estopped because it did not have op- 
portunity to discover the defendant's violation of its instructions until after the 
loss had been incurred? To ask the question is to answer it. To hold otherwise 
would be equal to approving the plea of estoppel against the consequence of one’s 
own wrong-doing, a thing that is abhorrent to all the rules and principles of 
equity. Besides, in order for the defendant to avail himself of the doctrine of 
estoppel in this case he must show that by plaintiff’s failure to repudiate these 
policies sooner than it did he was misled, or that he assumed a position differ- 
ent from the one he would have assumed. In the very nature of the case this 
cannot be true here. The only difference that an earlier repudiation could have 
made would have been the averting of the loss entirely if notice of their issuance 
had been brought to the attention of plaintiff earlier, in time for the repudiation 
to have been made before the losses occurred, but that was not done, and it was 
through no fault of the plaintiff, but through the sole and only fault of the de- 
fendant. 

For the reasons assigned, the judgment appealed from is affirmed, with the 
costs of both courts to be paid by the defendant and appellant. 


INDEPENDENCE SHARING CORPORATION vy. FIDELITY & DEPOSIT 
CO. OF MARYLAND et al. 
Municipal Court of City of New York, Borough of Manhattan, Third District. 
Nov. 9, 1932. 
260 New York Supplement 622. 
1. INSURANCE. 
On insured’s cancellation of borid, insured held entitled to return of gross pro 
rata unearned premiums without deductions for commissions paid brokers. 
Insured, on canceling bond, was entitled to return of gross pro rata 
unearned premiums at time of cancellation because there was nothing in 
the bond permitting deductions by insurance company for commissions 
paid brokers, and because insurance brokers must look to insurance com- 
pany for payment of commissions, and not to insured. 


(For other cases, see Insurance, Dec. Dig. § 230.) 








716 The Insurance Law Journal, Vol. ov | Mar., 1933 


2. INSURANCE. 

Insurance broker could retain commission only to time of cancellation of bond 
by insured, and was required to return balance to insurer. 

(For other cases, see Insurance, Dec. Dig. § 84[2].) 

Action by the Independence Sharing Corporation against the Fidelity & De- 
posit Company of Maryland and Herman A. Bayern, doing business as the H. A, 
3Zayern Agency. 

Judgment for plaintiff against defendant first named, and in favor of defend- 
ant first named against defendant last named. 

Hardy & Hardy, of New York City (Peter J. Donoghue, of New York City, 
of counsel), for plaintiff. : 

Thomas E. White, of New York City (R. Elhott Davis, of New York City, 
of counsel), for defendant. 

Oscar A. Meyerson, of Brooklyn, for Herman A. Bayern Agency. 

GENUNG, J. 

Fidelity & Deposit Company of Maryland issued a bond covering plaintiff's 
assignor. The full premium was paid, and the H. A. Bayern Agency, brokers, who 
solicited the bond, were paid 15 per cent. commission. The bond was canceled 
before its expiration, and the insurance company refunded to plaintiff’s assignor 
the unearned portion of the premium, but deducted therefrom the commission of 
15 per cent. which had been previously paid to the broker. Plaintiff’s assignor 
brings this action against the insurance company -for the 15 per cent. of the return 
premium which had been deducted. The defendant insurance company has brought 
in. the insurance brokers as a defendant, claiming that, if the insurance company is 
liable, then, in that event, the insurance brokers will in turn be liable to the insur- 
ance company for the amount which the insurance company may be compelled to 
pay to the plaintiff. The bond contained the following clause : 

“10. This bond shal! terminate (a) ten days after the receipt by the Insured 
of a written notice from the Company of its desire to terminate this bond, or (b) 
immediately upon the receipt by the company of a written request from the In- 
sured to terminate this bond, or (c) immediately upon the taking over of the In- 
sured by a receiver or other liquidator or by State or Federal officials, or (d) im- 
mediately upon the taking over of the insured by another institution. In the event 
of such termination, the Company shall, on demand, refund to the Insured the un- 
earned premium computed pro rata, and such return premium shall be returned to 
the Company in case of payment of a loss hereunder.” 

The above facts are stipulated. 

[1, 2] It is clear that, in view of the clause in the bond, the insured was en- 
titled to the return of the gross pro rata unearned premium there being nothing in 
the bond to permit deductions by the insurance company for commissions paid to 
brokers. Besides, insurance brokers must look to the insurance company for pay- 
ment of commissions and not to the insured. The act of the insurance company 
in refunding a net return premium is in fact compelling the assured to pay the 
commission. The insurance company therefore has no defense to the action brought 
by this plaintiff. The broker, however, may only retain the commission up to 
the time of cancellation and must return the balance of the commission. 


In Degnan vy. General Accident, Fire & Life Assurance Corp., Limited, of 
Perth, Scotland, 161, App. Div. 439, 440, 146 N. Y. S. 360, 361; Id., 221 N. 
Y. 484, 116 N. E. 346, it was held that the broker is entitled to commission only 
up to the cancellation of the policy. McLaughlin, J., said in his opinion: “These 
policies contained the usual clause giving the right of cancellation to both the as- 
sured and the company. The fact is undisputed, and the court so instructed the 
jury, that if the assured exercised this right, and the insurance company in can- 
celling the policies acted in good faith, then the plaintiff was not entitled to re- 
cover. 
In the case of American Steam Boiler Insurance Company v. Anderson, 
130 N. Y. 134, 29 N. E. 231; Id. 6 N. Y. S. 507, 57 N. Y. Super. Ct. 179, it was 
held that an insurance company can recover from its agent the commission upon 
the unearned portion of the premium which was returned to the insured. 

In the case of Ryder-Gougar Co. v. Garretson, 53 Wash. 71, 101 P. 498, 132 
Am. St. Rep. 1053, the court found that, when an insurance company cancels a 
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policy and directs its agent to return the premium which has not as yet been re- 
mitted to the company, and the agent does as directed, he may recover from an- 
other agent who procured the insurance that portion of the premium paid the 
latter as Commission. 

Judgment must be accordingly rendered for the plaintiff against the defend- 
ant Fidelity & Deposit Company of Maryland in the sum of $818.43, with inter- 
est, and costs and judgment in favor of the Fidelity & Deposit Company of 
Maryland in the same amount against the defendant H. A. Bayern Agency. 


STAR RESTAURANT v. METROPOLITAN LIFE INS. CO. 
Supreme Court of Vermont. Chittenden. Jan. 4, 1933. 
163 Atlantic Reporter 558. 
4, INSURANCE. 


Agent for life insurance company, who misappropriated loans on policies by 
forging insured’s indorsement and cashing checks, held not acting within scope of 
employment so as to render company liable to party cashing checks. 

Agent had authority to solicit insurance, receive from policyholders 
cash payments on policies, receive requests, in writing, for loans on 
policies, together with policies, collect repayments on loans, and other 
moneys that might be due from policyholders on any account, secure for 
policyholders forms and blanks for applications for insurance, loans, etc., 
and deliver checks payable by insurance company to policyholders on any 
account, and all other papers delivered to him by insurance company for 
that purpose. The agent obtained possession of the policies in question, 
made application for the loans for the insured, returned the policies, and 
forged the name of the payee-insured to each check and procured the cash 
thereon from the plaintiffs. 

(For other cases, see Insurance, Dec. Dig. § 93.) 

6. INSURANCE. 

In action against life insurance company to recover money paid out on checks 
representing loans to insureds, but cashed and misappropriated by insurance agent, 
agreed facts held not to establish negligence of insurance company in failing to 
discover forgeries of agent and misappropriations, so as to render it liable to 
plaintiff. 

(For other cases, see Insurance, Dec. Dig. § 93.) 


Exceptions from Chittenden County Court; John C. Sherburne, Judge. 

Action by the Star Restaurant, a copartnership, against the Metropolitan Life 
Insurance Company. Judgment for the defendant, and the plaintiffs bring excep- 
tions. 

Judgment affirmed. 

Argued before Powers, C. J., and Moulton, Slack, Thompson, and Graham, JJ. 

Austin & Edmunds, of Burlington, for plaintiff. : 

Theo. E. Hopkins, of Burlington, for defendant. 

SLACK, J. 

The declaration contains two counts. The first is predicated upon the fraudu- 
lent conduct of defendant’s agent, J. F. O’Day, hereafter set forth, and the second 
is predicated upon the negligence of defendant in failing to discover O’Day’s acts 
in time to have prevented the injury to the plaintiffs. The case was heard on an 
agreed statement of facts; judgment was for the defendant, and the case is here 
on plaintiffs’ exceptions. 

The facts material under the first count are, in substance, these: The plain- 
tiffs are a copartnership doing business at Burlington, Vt. The defendant is a 
corporation engaged in the life insurance business. Its main office is in New York 
City, and it has numerous district offices throughout the United States and Canada, 
one of which is located in Burlington. O’Day was agent for defendant in the 
Burlington office from September 1, 1929, to June 30, 1931. As such agent he 
had authority to solicit insurance in the defendant company in Burlington and 
vicinity, receive from policyholders for cash payments on policies, receive re- 
quests, in writing, for loans on policies together with the policies, collect for and 
pay to defendant all premiums on policies, repayments of loans, and other moneys 
that might be due from policyholders on any account, secure for policyholders 
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forms and blanks for applications for insurance, loans, cash surrender values, and 
change of plan of insurance, and deliver to them policies, premium receipts, check 
payable by defendant to them on any account, and all other papers delivered to 
him by defendant for that purpose. In none of the transactions did O'Day deal 
directly with defendant’s home office. All papers and moneys received by him 
from policyholders he turned over to the Burlington office, and all papers and 
checks for policyholders were sent to him by the main office through the Bur- 
lington office. The defendant had a rule that its agents should not cash for payee 
checks issued to them for any purpose. This rule was for the benefit of the 
defendant and its policyholders, and not for the protection of the general public. 
If a policyholder desired a loan on his policy, the application therefor and the 
policy were delivered to O’Day, who transmitted them through the Burlington 
office to the home office. If the loan was made, the home office indorsed on the 
policy the fact of the loan and the assignment of the policy to it as security 
therefor, and returned the policy together with a check payable to the order of 
the policyholder for the amount of the loan to the Burlington office to be by it 
turned over to O’Day for delivery to the policyholder. Between October 1, 1929, 
and June 15, 1931, the defendant drew seventy-one different checks on the Chase 
National Bank, payable to the order of various policyholders in its Burlington 
district and sent them to the Burlington office to be delivered by O’Day to the 
payees named in such checks, and they were turned over to him for that pur- 
pose. Instead of delivering them to the rightful parties, he forged the name of the 
payee that appeared in each check on the back thereof and procured the cash 
thereon from the plaintiffs. The aggregate amount that O’Day obtained in this 
manner was approximately $4,900. The plaintiffs deposited these checks in the 
Howard National Bank of Burlington, and were given credit therefor, but after 
the forgeries were discovered they were charged back to plaintiffs and deducted 
from their account. 

The plaintiffs did not request O’Day to indorse any of these checks, and he 
did not indorse them. They did not request him to prove the genuineness of the 
indorsements thereon, but relied on his representations that the names of the 
payees appearing on the backs of such checks were genuine. O’Day frequently 
patronized planitiffs’ restaurant while he was agent for defendant, and they knew 
that he was such agent. He sold insurance in defendant’s company to, and col- 
lected premiums from, some of plaintiffs’ employees, but whether they knew such 
facts does not appear. 


[1-3] The plaintiffs insist that these facts bring the case within the doctrine 
of Greenough v. United States Insurance Company, 96 Vt. 47, 117 A. 332, 334, and 
entitle them to a judgment under the first count in the declaration. That case is 
unlike this one in a most essential feature. There the act of the agent in procuring 
the bond was not only within the scope of his employment, an act which he was 
authorized to do, but as is pointed the act was in the furtherance of the principal's 
business. So, too, the act of the agent in Ploof v. Putnam, 83 Vt. 252, 75 A. 277, 
26 L. R. A. (N. S.) 251, 138 Am. St. Rep. 1085, and Gutzwiller vy. American 
Tobacco Company, 97 Vt. 281, 122 A. 586, for which the principal was held liable, 
was committed in endeavoring to promote the principal’s business. Much of the 
confusion and conflict in the cases is due to a failure to note the distinction 
between acts done by an agent within the scope and course of his employment, and 
acts done merely during his employment. In order to render the principal liable for 
the agent’s torts they must have been committed while carrying out the principal's 
business. Broadly stated, the tort of an agent is within the course of his employ- 
ment when in performing it he is endeavoring to promote the principal’s business 
within the scope of the actual or apparent authority conferred upon him for that 
purpose. But if the agent steps aside from the principal’s business, for however 
short a time, to do acts not connected with such business, the relation of agency 
is for that time suspended, and the agent is not acting within the scope of his 
employment. 2 C. J. p. 853, and cases cited. It is apparent that O’Day was not 
acting in the furtherance of, or in endeavoring to promote, defendant’s business, 
when he forged those checks. 


[4] Much stress is laid on the closing language in the Greenough Case, where 
it is said that “it is more reasonable, when one of two innocent persons must 
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suffer from the wrongful act of a third person, that the principal who has placed 
the agent in a position of trust and confidence should suffer than a stranger.” 
This language was used, and should be read, in the light of the circumstances 
there appearing. When so read it ought not to be misleading. Standing alone it is 
clearly open to the criticism of Mr. Mechem in his work on Agency (2d Ed.) 
where he says, at par. 1586: “Like many other alleged maxims, this one contains 
only a half truth at most, and its use seems to ibe resorted to only to cover loose 
reasoning or to span a gap without noticing it.” No one, no lawyer, at least, ever 
understood that the mere fact that a person made it possible for another to commit 
a wrongful act bound him for such acts of the latter. On the agreed facts, a 
recovery cannot be had under this count. 

[5, 6] The facts material under the count for negligence, in addition to those 
stated above, are these: Forty-two of the checks already mentioned were issued 
for loans on policies on applications forged by O’Day, and he also forged eleven 
other like applications and fifteen other checks during the summer and fall of 
1930. The latter checks were indorsed by him and deposited in the Chittenden 
County Trust Company of Burlington. The defendant had in its home office the 
applications for the policies on which loans were made which bore the genuine 
signatures of the different holders. The defendant had more than twenty thousand 
employees in its district offices. Its employees in its home office who handled the 
canceled check here in issue, and the vouchers for the same, were not acquainted 
with O’Day’s signature, and were not familiar with his name as an agent in the 
3urlington district. 


O’Day’s procedure respecting loans on policies was this: He obtained the 
policy from the holder on the representation that the home office desired it for 
some purpose, he then forged the application and delivered both policy and applica- 
tion to the Burlington office which sent them to the home office. If the loan was 
made, the home office made the indorsement on the policy and returned the policy 
together with a check for the amount of the loan, to the Burlington office, in the 
manner and for the purpose above stated; when O’Day received these papers he 
pasted over the indorsement made on the policy by the home office a designation 
form, so-called, which stated the district and debit number to which the policy 
belonged and returned the policy in that form to the holder, and retained the 
check and forged the payee’s signature thereon. Early in June, 1931, defendant 
wrote one McGrath about a supposed loan and learned from her that she had 
not received a loan or made application for one. An investigation of O’Day’s 
transactions followed, when his forgeries were for the first time discovered by 
defendant. 

Unless we are bound to hold that the foregoing facts establish defendant's 
negligence as a matter of law, the plaintiffs are not entitled to recover under this 
count. This we cannot do. While the fact that such a large number of forgeries 
escaped detection is a circumstance in plaintiffs’ favor, it is only a circumstance 
which tended to show negligence on the part of the defendant. So far as the 
forged applications for loans on policies are concerned, it should be remembered 
that the policy in each instance accompanied the application, which fact of itself 
indicated that the application was genuine. Since this is so, it cannot be said as a 
matter of law that defendant was negligent in failing to compare the signatures 
on such applications with those on the applications for the policies. Moreover, it 
does not appear that such a comparison would have disclosed the forgeries. 


Neither can it be said as a matter of law that defendant was negligent in 
failing to discover the forged checks. Breaches of trust unfortunately are not 
infrequent, but they are so few among the great number of employees who merit 
confidence that a principal is not chargeable with negligence in failing to discover 
that the agent has gone astray unless and until something occurs to put the 
principal upofh inquiry. By no other rule could the vast amount of business neces- 
sarily carried on through agents be transacted. There was nothing here to put the 
defendant upon inquiry. These checks were returned to its home office in the 
regular course of business, each bore what purported to be the indorsement of 
the payee named therein, and, as far as appears, defendant had no reason to 
suspect, until the McGrath exposure, that the several persons to whom such 
checks were payable had not actually received the proceeds of same. The “prudent 
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man rule” did not require the defendant to have in its home office persons to 
handle the return checks who were familiar with the signatures of each of twenty 
odd thousand agents and its policyholders. This was impossible. 

The plaintiff says that the promulgation by defendant of the rule that its 
agents should not cash checks of the policyholders “was evidence of recognition 


by it of what constituted negligence.” This claim has no force in the circumstan- 
ces here presented. 


Judgment affirmed. 





